
Welcome to the fourth edition of the New Court 
Newsletter. 

April marks the half-way point of pupillage for our pupils 
Katherine Couper and Kathryn Blair, and both have been 
busy getting to grips with managing their own caseloads in 
the full range of chambers’ work. In this edition, Kathryn 
Blair looks back over her first 6 months in pupillage and 
her first two weeks on her feet.  

We were delighted to welcome friends and colleagues to 
our first ‘Big Charity Quiz’ on 29 April 2015. The evening 
was a sellout raising £750 for Great Ormond Street 
Hospital. We would particularly like to thank James 
Stammers and the clerks for organising, as well as Middle 
Temple, Inner Temple, Grays Inn, Lincolns Inn,  Mischon de 
Reya, Fleet Street Press, The Prince Charles Cinema and 
Runaway Entertainment for providing a fantastic array of 
prizes on the evening.  
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Public Law Proceedings from the 
perspective of EU Member States 

by Kyri Lefteri

As an increasing number of cases are 
brought within the public law arena, which 
involve families who originate outside of 
England and Wales, it has become essential 
for pract i t ioners to have a detai led 
understanding of the legal framework 
governing the jurisdictional basis in which the 
courts can exercise their powers pursuant to 
Section 31 Children Act 1989. While there are 
wider issues to explore in this area, for 
example enforcement of orders made in this 
jurisdiction in other EU countries and 
jurisdictional disputes 
involving families from 
outside the EU, this 
article will focus on 
j u r i s d i c t i o n a l 
considerations in care 
proceedings between 
EU member states.  

It is well established in 
both European and 
domestic case law 
t h a t C o u n c i l 
Regulation (EC) No 
2 2 0 1 / 2 0 0 3 ( B 2 R 
hereafter) governs the jurisdictional basis for 
making public law orders. (Re E (A Child 
[2014] EWHC 6 (Fam) per Sir James Munby, 
President of the Family Division at paragraph 
15 and 24).  Recital 5 of the regulation states: 

“In order to ensure equality for all children, 
this Regulation covers all decisions on 
parental responsibility, including measures 
for the protection of the child.” 

The President emphasises at paragraph 15 of 
his Judgment the importance of adhering to

B2R when considering the fact that: 

"the United Kingdom is unusual in 
Europe in permitting the total severance 
o f f a m i l y t i e s w i t h o u t p a r e n t a l 
consent….thus the outcome of care 
proceedings in England and Wales may 
be that a child who is a national of 
another European Country is adopted by 
an English family notwithstanding the 
vigorous protests of the child’s non 
English parents.  No doubt from our 

perspective that is in 
the best interest of the 
child – indeed, unless 
a judge is satisfied 
that it really is in the 
child’s best interests 
no such order can be 
made.  But we need to 
recognise that the 
judicial and other 
State authorities in 
some countries that 
are members of the 
European Union and 
parties to the BIIR 

regime may take a different view and 
may indeed look askance at our 
approach to such cases.’” 

In the case of Re E cited above, The 
President gives courts and practitioners 
important guidance as to the application 
of B2R to public law proceedings.  

Jurisdiction: The General Rule  

The general rule is that jurisdiction lies in 
the court of the member state where ☛

“The importance of Local 
Authorities alerting the 
authority of the relevant 
Member State, at the earliest 
opportunity, of the existence 
of proceedings, cannot be 
stressed enough” 
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…cont’d 

the child is habitually resident (Article 8 B2R). Article 8 states that habitual residence will be 
determined at the time the court is seised. At paragraph 24 of his Judgment, The President 
states that the mere presence of a child in England and Wales is not enough to infer 
jurisdiction on the court.  Article 13 B2R however states that if the habitual residence of a child 
cannot be established, the court of the member state where the child is present shall have 
jurisdiction.  

In all public law proceedings, the court must actively address the jurisdictional basis on which 
the court is seised. The court must apply the principles established in the case A v A and 
another (Children: Habitual Residence) (Reunite International Child Abduction Centre and 
others intervening) [2013] UKSC 60 to determine where a child is habitually resident. At 
paragraph 54 of her Judgment, Baroness Hale drew together the various strands and 
provided the following helpful guidance as to the proper approach: 

a. All are agreed that habitual residence is a question of fact and not a legal concept such     
as domicile. There is no legal rule akin to that whereby a child automatically takes the 
domicile of his parents. 

b. It was the purpose of the 1986 Act to adopt a concept which was the same as that    
adopted in the Hague and European Conventions. The Regulation must also be 
interpreted consistently with those Conventions. 

c. The test adopted by the European Court is "the place which reflects some degree of     
integration by the child in a social and family environment" in the country concerned. 
This depends upon numerous factors, including the reasons for the family's stay in the 
country in question. 

d. It is now unlikely that that test would produce any different results from that hitherto    
adopted in the English courts under the 1986 Act and the Hague Child Abduction 
Convention. 

e. In my view, the test adopted by the European Court is preferable to that earlier adopted    
by the English courts, being focused on the situation of the child, with the purposes and 
intentions of the parents being merely one of the relevant factors. The test derived from 
R v Barnet London Borough Council, ex p Shah [1983] 2AC 309 (where the House of 
Lords adopted the concept of ‘ordinary residence’ where one must demonstrate a 
voluntary abode for settled purpose) should be abandoned when deciding the habitual 
residence of a child. 

f. The social and family environment of an infant or young child is shared with those      
(whether parents or others) upon whom he is dependent. Hence it is necessary to 
assess the integration of that person or persons in the social and family environment of 
the country concerned. 

g. The essentially factual and individual nature of the inquiry should not be glossed with    
legal concepts, which would produce a different result from that which the factual 
inquiry would produce.  
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h.. As the Advocate General pointed out   
in para AG45 and the court confirmed 
in para 43 of Proceedings brought by 
A, it is possible that a child may have 
no country of habitual residence at a 
particular point in time. 

In essence therefore, the court will consider 
the factual evidence at its disposal and make 
a determination as to where a child is 
integrated within its family and social 
environment. A dependent child will 
necessarily follow the habitual residence of 
the person upon whom he is dependent. 

Article 15 Request for Transfer   

Pursuant to Article 15 B2R, where the court 
does have jurisdiction, it may exercise the 
power to request another Member State to 
assume jurisdiction where, (a) the child has a 
particular connection (as defined in Article 
15(3) below) with that state, (b) the other 
court would be better placed to hear the 
case, and (c) this is in the best interests of the 
child. 

Particular connection is expanded on in 
Article 15(3): (a) habitual residence after the 
court was seised; (b) former residual 
residence; (c) place of child’s nationality; (d) 
habitual residence of holder of PR; (e) where 
property of child is located. The reality is that 
in cases where the issue of jurisdiction 
requires active consideration, the first limb of 
Art ic le 15 wi l l be a s imple fac tua l 
determination by the court.  

Article 15 is however a three tier test and all 
three limbs must be satisfied if a request to 
another Member State is to be made. The fact 
that a child or its family are nationals of 
another Member State is quite simply not 
enough for the court to exercise its discretion 
pursuant to Article 15 B2R. 

In the event that all three tiers of the test have

been satisfied, it does not compel the court 
to exercise its power; it merely permits the 
court to do so. It is however essential at this 
point to quote The President in the matter of 
AB v JLB (Brussels II Revised: Article 15) 
[2008] EWHC:  

"it is not easy to envisage circumstances 
where [questions (2) and (3) having been 
a n s w e r e d a ffi r m a t i v e l y ] i t w o u l d 
nonetheless be appropriate not to transfer 
the case." 

Article 15 in Practice  

In the case of Nottingham City Council v LM 
and SD and M (a child) [2014] EWHC civ 152, 
Sir James Munby P, provides essential 
guidance at paragraph 54 as to the proper 
exercise when considering whether an Article 
15 request should be made to another 
Member State. The president states at 54(ii) 
that the first limb of the test is, "in essence, a 
simple question of fact which goes to the 
jurisdiction of the court to consider making an 
order under Article 15. The other two each 
involves an exercise in evaluation, to be 
undertaken in light of all the circumstances of 
the particular case and the particular child". 

The President goes on to provide an 
important reminder at 54 (v and vi) that when 
determining the second two limbs for 
consideration under Article 15, the court 
should not "enter into comparison of such 
matters as the competence, diligence, 
resources or efficacy of either the child 
protection services or the courts of the other 
member state...or whether the other court will 
have available to it the full list of options 
available to the English court - for example, 
the ability to order a non consensual 
adoption".   

In practice, when determining whether 
another member state is better placed to 
hear the case, the court will evaluate practical 
considerations such as the availability of ☛
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witnesses, the presence of family members in 
another member state, whether evidence of 
fact or opinion would be more readily 
available in another jurisdiction, etcetera.  

A recent example where the above principles 
have been applied was in the matter of J and 
E (Children - Brussels II Revised - Article 15) 
[2014] EWFC 45. His Honour Judge Bellamy 
(sitting as a Deputy High Court Judge) in his 

Judgment dated 11 November 2014, 
helpfully set out the legal framework in 
respect of Article 15 at paragraphs 68 - 70, 
applying in particular, the President's 
guidance in the matter of Nottingham City 
Council v LM and SD and M (above). In doing 
so, The Learned Judge carefully considered 
all three limbs in turn.  

In evaluating whether the Hungarian court or 
the English court was better placed to hear 
the case, a balance sheet approach was 
utilised, weighing the arguments both in 
favour and against. The Learned Judge found 
that the Hungarian court was better placed to 
hear the case. The most compelling factor in 
The Learned Judge's decision was that the 
Hungarian authorities were better placed to 
promote the relationship between the subject 
children and their siblings who reside in 
Hungary. Other factors included the 
Hungarian court being better placed to 
commission and evaluate professional 
assessments of family members as well as

h a v i n g b e t t e r a c c e s s t o i m p o r t a n t 
background evidence concerning the family.  
While the principle of delay, pursuant to 
Section 1(2) Children Act 1989 was 
considered by The Learned Judge to be an 
important factor to be taken into account, it 
was not determinative. He states at 87 that, 
"whether delay is relevant and, if it is, what 
weight should be accorded to it are issues to 
be determined on a case by case basis”. 

When considering whether a transfer is in the 
best interest of the children, given the 
Learned Judge found that the Hungarian 
court was better placed to hear the case, then 
it "must be in their best interest for the case to 
be determined by that court. That is a very 
persuasive argument and one which has been 
accepted in other cases. I too accept it". His 
Honour rejected an argument presented on 
behalf of the Local Authority for the court to 
weigh in the balance, the consequence for 
the children's long term placements in 
making an Article 15 request. It is stated at 
paragraph 94 that, "I do not accept that this is 
a point which the court may take into 
consideration in determining the best interest 
in this context. I t is relevant to the 
determination of the question of 'what 
outcome to these proceedings will be in the 
best interests of these children?; it is not 
relevant to the determination of the question 
'is transfer of these proceedings to the 
Hungarian court in these children's best 
interest?". This serves as a reminder of the 
principles established in previous authorities, 
in particular the comments made by The 
President in the matter of Nottingham City 
Council v LM and SD and M (above) at 
paragraph 54.  

The Court of Appeal is shortly due to deliver 
its judgment in the appeal from J and E (see 
above) and an update will be provided on 
the New Court Blog upon release.  

A previous decision made by Mrs Justice ☛

“…whether delay is 
relevant and, if it is, 
what weight should be 
accorded to it, are issues 
to be determined on a 
case by case basis"
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…cont’d 

Pauffley in the matter of A and B (Children - Brussels II revised - Art 15) [2014] EWHC 3516 (fam), 
established similar results. In considering the best interest of the children, Pauffley J stated that the 
question is whether the transfer is in the children's best interest and not what outcome is in their 
best interest. Pauffley J, like His Honour Judge Bellamy, rejected arguments by the Local Authority 
that a transfer would result in delay. 

Best Practice in Court  

In the matter of Re E cited above, The President also reminds courts and practitioners of the 
importance of Article 55 B2R. Article 55 provides that:  

“The central authorities shall, upon request from a central authority of another Member State or 
from a holder of parental responsibility, cooperate on specific cases to achieve the purposes of 
this Regulation.  To this end, they shall, acting directly or through public authorities or other 
bodies, take all appropriate steps in accordance with the law of that Member State in matters of 
personal data protection to: 

(a) collect and exchange information:  

(i) on the situation of the child;  
(ii) on any procedures under way; or  
(iii) on decisions taken concerning the child;  

(b) provide information and assistance to holders of parental responsibility seeking the 
recognition and enforcement of decisions on their territory, in particular concerning rights of 
access and the return of the child; 

(c) facilitate communications between courts, in particular for the application of Article 11(6) 
and (7) and Article 15;  

(d) provide such information and assistance as is needed by courts to apply Article 56; and 

(e) facilitate agreement between holders of parental responsibility through mediation or 
other means, and facilitate cross border cooperation to this end.” 

   
The President states at 37: "as I have observed, the process envisaged by Article 55 works both 
ways. The English courts must be assiduous in providing, speedily and without reservation, 
information sought by the Central Authority of another Member State. At the same time judges will 
wish to make appropriate use of this channel of communication to obtain information from the 
other Member State wherever this may assist them in deciding a care case with a European 
dimension". 

In the matter of Re M (A Child) [2014] EWCA Civ 152, Lord Justice Ryder recommended at 35 : 
"that Practice Direction 12A be amended to alert practitioners to the need to raise jurisdiction 
issues when making an application, during the process of issue and allocation (so that standard 
directions can be made) and subsequently and most importantly at the Case Management Hearing 
so that directions can be given relating to contact with Central Authorities and other State bodies". 
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Practice Direction 12A now includes the following; 

• Within a day of issue, the court considers jurisdiction in a case with an international element. 
• Court gives standard directions on Issue and Allocation including identifying whether a 

request has been made or should be made to a Central Authority or other competent 
authority in a foreign state or a consular authority in England and Wales in a case with an 
international element.  

• At the Case Management Hearing, the court also considers jurisdiction in a case with an 
international element 

The importance of Local Authorities getting into the habit of alerting the authority of the 
relevant Member State, at the earliest opportunity, of the existence of the proceedings and to 
keep them fully updated as to the progress of the case, cannot be stressed enough.   

Practitioners should note that Article 17 compels the court to make a declaration if it considers 
that it has no jurisdiction, or if it considers that another Member State has jurisdiction. The 
President takes it a step further and states at paragraph 35:  

"It is highly desirable and from now on good practice will require, that in any care or other 
public law case with a European dimension the court should set out quite explicitly, both in 
its judgment and in its order:  
- the basis upon which, in accordance with the relevant provisions of BIIR, it is, as the case 

may be, either accepting or rejecting jurisdiction;  
- the basis upon which, in accordance with Article 15, it either has or, as the case may be, has 

not decided to exercise its powers under Article 15”.  

Pupils’ Perspectives 
by Kathryn Blair

I am two weeks into my second six of pupillage and it has 
been an exciting and eye-opening couple of weeks. I have 
found the transition from first to second six challenging but 
highly enjoyable. Everyone in Chambers has been very 
supportive to both Katherine and myself, and have not 
complained when they have received a panicked phone 
call from court asking for help! 

One of my first cases was the final hearing of an occupation 
and non-molestation order application. This was a  ☛
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…cont’d 

particularly challenging case to be instructed on as both parties 
required the assistance of an interpreter and the respondent father 
was a litigant in person. I’m pleased to say that despite my initial 
nerves I was able to successfully obtain the orders sought by the 
client. 

I was also instructed on a case that was interesting for an entirely 
different reason; the solicitor for the respondent and I went to school 
together and were in a school play 10 years ago. I’m starting to 
appreciate how small the family law world is!  

Another change for me these past weeks has been my move to a new 
pupil supervisor. My previous supervisors largely acted in care 
proceedings for local authorities whereas my current supervisor, 
Elissa Da Costa-Waldman, primarily practices in private law matters 
and TLATA. The most notable difference has therefore been the shift 
from spending each day away from chambers and in court to 
spending most days in chambers preparing cases, drafting pleadings 
and going to conferences.  

TLATA is completely different from what I’ve observed so far in 
pupillage and not just from care work but from matrimonial finance 
work as well. TLATA work requires a totally different, forensic 
approach, and can often seem like you are a detective tracing back 
who put what into where, before assessing why they then should get a 
share of what is available now.  

Elissa’s practice also involves dispute resolution as she is a family law 
arbitrator and I have learnt a lot about Alternative Dispute Resolution 
and the benefits of this in finance and TLATA cases. I recently learnt 
about an Ungley Order which provides that the parties must consider 
whether ADR is suitable and any party who considers that the case is 
unsuitable for resolution by ADR shall be prepared to justify that 
decision at the conclusion of the trial. This proved particularly helpful 
in one TLATA case where the applicant refused to consider ADR. 

I am looking forward to attending my first ever family law arbitration in 
the next couple of weeks, where Elissa is the arbitrator. With a 
growing emphasis from the courts on using Alternative Dispute 
Resolution methods in order to reach an agreement, I’m particularly 
keen to get a greater insight into this area of work.  
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Care practitioners will of course be familiar with local authorities being able 
to accommodate any child within their area under section 20 of the Children 
Act 1989. There has also been a number of recent decisions in which the 
courts have examined the use of section 20, and no doubt those working 
within local authorities are aware of judgments where damages have been 
awarded for breaches of Article 6 and Article 8, the court having found that 
section 20 had been used inappropriately. 

This article will first strip back section 20 to its basics together with a review 
of recent authorities, before Angela Burstow highlights key issues and 
provides some practical guidance for practitioners. Although much of what 
follows is written very much with the local authority in mind, those 
representing parents, guardians or extended family members will no doubt 
find it useful to remind themselves as to what can be considered ‘good 
practice’. 

The Basics 

Under section 20(1), there is a duty on every local authority to 
accommodate any child within their area when it appears that they require 
accommodation as a result of; (a) there being no person with parental 
responsibility for that child (b) the child is lost or abandoned, or (c) the 
person caring for that child is prevented (whether permanently or 
temporarily, and for whatever reason) from providing the child with suitable 
accommodation or care. Additionally, under section 20(3), there is a duty on 
every local authority to provide accommodation for any child in need within 
their area who has reached the age of sixteen and whose welfare the 
authority consider is likely to be seriously prejudiced if they do not provide 
him or her with accommodation. 

Section 20(4) provides a more discretionary power for local authorities to 
accommodate a child in their area even when a person who has parental 
responsibility for that child is unable to accommodate them. Section 20(4) 
may apply where the local authority considers that to accommodate the 
child would safeguard or promote the child’s welfare. Section 20(5) ☛

The Rights and 
Wrongs of        
Section 20 

by Angela Burstow & Sarah Nuttall
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…cont’d 

provides a similar discretionary power in respect of children 
between the ages of 16 and 21. 

The local authority cannot accommodate a child where 
anyone with parental responsibility that is able to 
accommodate the child, or arrange for the child to be 
accommodated, objects (section 20(7)). Alternatively, every 
person with parental responsibility by virtue of any court order 

m u s t a g r e e t o t h e c h i l d b e i n g 
accommodated (section 20(9), (10)). Any 
person with parental responsibility for the 
child may remove the child (section 20(8)). 

There is no doubt that accommodating 
under section 20 can often be a useful tool 
pre-proceedings, particularly where there 
are concerns about the care of a child but 
further assessments or work with the family 
is preferred before proceedings are issued. 
The pressure to conclude proceedings 
within 26 weeks can make pre-proceedings 
assessments and ‘front-loading’ applications 
all the more appealing, and even necessary. 
However, whilst there might well be 
circumstances where longer-term use of 
section 20 is appropriate, and a parent is 
a g r e e a b l e t o s u c h l o n g e r - t e r m 

accommodation, section 20 should only be a short-term 
measure that is limited to weeks or months. If rehabilitation to 
a parent’s care is not considered to be in the child’s best 
interests, the local authority needs to issue proceedings so 
that decisions for the child’s long-term permanent future can 
be made. 

Cases involving newborn babies have demonstrated the 
limitations of section 20. Mr Justice Hedley in Re CA (A Baby) 
[2012] EWHC 2190 (Fam) highlighted three clear examples 
where it is “perfectly proper” for a local authority to agree to 
immediate post-birth accommodation: where the mother’s 
intention has always been for the child to be placed for 
adoption; where a parent has always accepted the child must 
be removed from their care and has consistently expressed a 
willingness to consent; where a parent whether by reason of 
physical or personal circumstances positively seeks 
accommodation of the child by the local authority. ☛

“…Whilst there might well be 
circumstances where longer-
term use of section 20 is 
appropriate, and a parent is 
agreeable to such longer-term 
accommodation, section 20 
should only be a short-term 
measure that is limited to 
weeks or months.”
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…There is, I fear, far too much misuse and 
abuse of section 20 and this can no longer 
be tolerated. I draw attention to the 
extremely critical comments of the Court of 
Appeal in Re W (Children) [2014] EWCA 
Civ 1065, also to the recent decision in 
Northamptonshire County Council v AS 
and Ors [2015] EWHC 199 (Fam).” 

Whilst these cases involve very young babies, 
the sentiments expressed can be said to 
apply to all children; accommodation under 
section 20 has a time limit. 

Finally, social workers and management 
should ensure that any decisions, discussions, 
or reviews as to the use of section 20 in any 
case should be carefully and accurately 
recorded. Such a decision-making process at 
any stage may well fall to be closely 
scrutinised within proceedings and clear and 
detailed documentation can assist in being in 
a position to properly respond to any future 
criticism. These documents will also fall within 
the checklist under Practice Direction 12A as 
documents to be disclosed on the request of 
any party. 

Key Issues & Practical Guidance 

Consent 

If a parent has been sectioned under the 
Mental Health Act 2003, alarm bells should 
ring as to whether the parent has capacity to 
provide section 20 consent. If the social 
worker has any doubts about capacity, no 
further attempts should be made to seek 
consent and advice should be sought from 
team leaders or management. Where there 
are welfare concerns, consideration should 
be given to whether there is in fact need for 
emergency orders. 

If the social worker is satisfied that the ☛

…cont’d  
More recently in Northamptonshire County 
Council v AS & Ors [2015] EWHC 199, a case 
w h e r e a 1 5 - d a y - o l d b a b y w a s fi r s t 
accommodated under section 20 nine months 
before proceedings were issued, Mr Justice 
Keehan said the following: 

“The use of the provisions of s.20 Children 
Act 1989 to accommodate was, in my 
judgement, seriously abused by the local 
authority in this case. I cannot conceive of 
c i r c u m s t a n c e s w h e r e i t w o u l d b e 
appropriate to use those provisions to 
remove a very young baby from the care of 
its mother, save in the most exceptional of 
circumstances and where the removal is 
intended to be for a matter of days at most. 

The accommodation of DS under a s.20 
agreement deprived him of the benefit of 
having an independent children's guardian 
to represent and safeguard his interests. 
Further, it deprived the court of the ability to 
control the planning for the child and to 
prevent or reduce unnecessary and 
avoidable delay in securing a permanent 
placement for the child at the earliest 
possible time.” 

These views were endorsed by the President of 
the Family Division who in A (A Child) v 
Darlington Borough Council [2015] EWHC 11 
said the following: 

“Quite apart from all the other serious 
failures, the delay in this case was shocking. 
A was born on 11 January 2014. There had – 
appropriately and commendably – been 
much pre-birth planning. Yet it was not until 
1 6 S e p t e m b e r 2 0 1 4 t h at t h e c a re 
proceedings were issued. This delay is, to all 
intents and purposes, unexplained. The gap 
was covered by the local authority’s use of 
section 20 in a way which was a misuse, 
indeed, in my judgment, an abuse, of the 
provision.  
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…cont’d  

person does have capacity, taking into 
account sections 3 and 4 of the Mental Health 
Act 2005, the social worker still needs to be 
satisfied that the consent is fully informed: 
the parent understands that they are 
agreeing to the child being accommodated 
and what that involves. 

Language Issues 

If English is not a 
p a r e n t ’ s fi r s t 
language,  there 
must be steps taken 
to obtain the services 
of an interpreter so 
that there is no doubt 
t h a t a p a r e n t 
understands what 
they are consenting 
t o , w h a t t h e 
consequences are, 
and their ability to 
w i t h d r a w t h e i r 
consent. Even if the social worker is confident 
that a parent’s English is good enough, the 
provision of an interpreter removes all doubt. 
Even if a parent refuses the need for an 
interpreter, it may be best practice to arrange 
one in any event.  

An interpreter needs to be appropriately 
qualified and employed by the local authority 
as an interpreter. For example, it is probably 
not best practice to use a nurse at a hospital 
that speaks the same language.  

Sign Language 

The local authority needs to ensure that when 
dealing with a deaf parent, a sign language 
interpreter is available and relying on lip 
reading is not sufficient. Social workers need 
also to be alive to the fact that there are 
different forms of sign language, for example 
British Sign Language and English Supported

Sign Language. There may also be a need for 
a specialist Deaf Relay Interpreter. 

Family Members 

A child being accommodated under section 
20 does not mean that the local authority can 
take its time in assessing the parent(s), or 
exploring whether there is actually a suitable 

family placement 
available as an 
a l t e r n a t i v e t o 
foster care. It may 
be the case that 
there are no family 
members, or the 
parent(s) do not 
provide details of 
a n y f a m i l y 
m e m b e r s . Th i s 
d o e s n o t , 
however, prevent 
the local authority 
from at least using 
i t s b e s t 
e n d e a v o u r s t o 

identify and locate family members in the 
United Kingdom or abroad. 

A parent who has been sectioned for a 
psychotic breakdown may not be willing to 
allow a local authority to contact family 
members, but a social worker needs to 
consider whether contacting other family 
members is in the child’s best interests. If 
family members are known to the local 
a u t h o r i t y w h e t h e r d u e t o p re v i o u s 
involvement with the family or because they 
have come forward trying to locate a child 
who is no longer at home, the local authority 
will need to carry out assessments as to the 
suitability of that person being able to care 
temporarily (and immediately) for the child. 
  
Placements 

It is right that it is not always possible to place 
a child in a completely culturally ☛

 “If there are no other welfare 
reasons for the accommodation 

other than the parent’s physical or 
mental illness, the local authority 

has to properly consider why a 
child needs to remain to be 

accommodated.”
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appropriate placement, but every step should be taken for that to be 
achieved. If a culturally appropriate placement is not available, steps must 
be taken to ensure that foster carers are encouraged to promote the child’s 
cultural and religious heritage, including the need to explore the provision 
of external facilities. It is not sufficient to say that language and cultural 
needs are met by contact with the parent or family members unless that 
contact is frequent enough. 

Return to a parent 

If a child is accommodated because the parent has suffered an illness 
requiring hospitalisation, or a psychotic episode requiring detention under 
the Mental Health Act, it is imperative that the local authority keeps under 
constant review when it is possible (if it is possible) for the child to be 
returned. Close liaison with health and mental health professions is required 
to ascertain the prognosis and progress of the parent’s health. If there are 
no other welfare reasons for the accommodation other than the parent’s 
physical or mental illness, the local authority has to properly consider why a 
child needs to remain to be accommodated. If there are other welfare 
reasons, it is arguable that proceedings should be issued so that a timetable 
for the child can be administered and controlled. 

Drift 

When a child is accommodated, that child is subject to Looked After 
Reviews. All professionals involved need to keep under constant review the 
reasons for the child being accommodated and to ensure that any 
assessment being undertaken is done expeditiously. If there are changes of 
social worker, there needs to be a proper handover with steps taken to 
ensure that recommendations regarding assessments or support are put in 
place and referrals are dealt with promptly. 

The role of the Independent Reviewing Officer (IRO) is vitally important. It 
cannot be enough for an IRO simply to state that they have “reviewed the 
child’s situation”; the IRO should be chasing for updating information, 
assessments, and ensuring the impetus remains. Often, the IRO is the one 
constant in the child’s life and they will need to set an agenda for the child 
to ensure the social work team know what is needed to be done, and when 
it should be done by. 

Record keeping 

Ensuring that there are clear and detailed recordings of all discussions, 
decisions, and the reasons for steps taken in respect of any child that may 
become subject to section 20, or is already subject to section 20, cannot be 
underestimated. Accurate recording can assist a local authority in ☛
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properly responding to any criticism that is later made, and can 
explain the processes taken in reaching decisions in terms of 
returning a child to their parent(s) or for any delay. Social workers 
should ensure that they keep note of all decisions including, but not 
limited to, the issues raised above. 

At every stage, care planning for the child must be at the forefront 
and if proceedings are necessary, they should be issued quickly. The 
child’s relationship with their parents and wider family must be 
promoted.   

Failure to act without delay or to promote relationships, culture or 
heritage may leave a local authority open to a claim by the child or 
parent for Human Rights breaches.  

Using section 20 to safeguard a child, or to assist a parent who 
recognises they are unable to care for their child, remains a useful 
and important tool available to local authorities. Used appropriately, 
it can result in capacitous parents and their child being reunited 
without the need for proceedings, particularly where a pro-active 
approach is adopted. However, cases claiming damages for Human 
Rights breaches, such as in Northamptonshire County Council v AS, 
are increasing. To avoid paying similar damages, but more 
importantly to ensure that every vulnerable child’s best interests are 
being promoted, all professionals involved with their care should 
ensure that they keep under regular review that it is necessary and 
proportionate for that child to remain looked after by the local 
authority. 

There is rarely any doubt when it is appropriate to seek a parent’s 
consent for their child to be accommodated by the local authority. 
What may be more difficult is reviewing when a case should be 
issued, or if there has been an inappropriate delay in securing 
permanency for the child; using section 20 should not be seen as 
hitting “pause” on resolving issues that are putting a child at risk. 

“Using s.20 to 
safeguard a 

child…remains a 
useful and 

important tool 
available to local 

authorities”
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