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The London Legal Walk takes place 
in May this year and Chambers will 
once again be entering a team of 
walkers keen to raise funds for the 
London Legal Support Trust. If 
you’re looking to participate or 
sponsor, visit @LondonLegal

London Legal Walk 

16th May 2016

‘Welcome to the seventh edition of the New Court Newsletter 
and our first of 2016. 
  
After another successful year we are confident the combined 
efforts of all those involved at New Court will continue to 
serve our ever expanding client base. 
  
After another enjoyable Christmas Party on 27 November 
2015 (pg 10), at which we were delighted to welcome friends 
and colleagues across our base of instructing solicitors, 2016 
started with the arrival of Sabrina Polak from Parklane 
Plowden Chambers in Leeds. As a nominee for the Jordan’s 
Family Law Young Barrister of the Year 2015, Sabrina joins our 
dynamic team. 
  
Though we recently saw the departure of Third Junior Clerk, 
Jamie Critchell, who has moved onto pastures new, we are 
very pleased to welcome Tyler Woodyatt-Butwell in his place. 
He has prior experience of clerking and we wish him all 
success with his clerking career. 

Lastly, we extend our thanks for the contributions from 
Stephanie Hine, Katherine Couper and Sabrina Polak and our 
gratitude to Rob Wilkinson for combining his busy day job 
with the task of producing this Newsletter.’ 

Giles Bain & Christopher Poole 
Joint Heads of Chambers 
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“Misuse and abuse of s.20…will no 
longer be tolerated” 

by Sabrina Polak

Sir James Munby, President of the Family 
Division, sitting in the Court of Appeal, recently 
gave a judgment in Re N (Children) (Adoption: 
Jurisdiction) [2015] EWCA Civ 1112 stressing 
that the “’misuse and abuse of section 20 …will 
no longer be tolerated”. 

Section 20 Children Act 1989 provides: 

"(1) Every local authority shall provide 
accommodation for any child in need within 
their area who appears to them to require 
accommodation as a result of: 

(a) there being no person who has parental 
responsibility for him; 
 
(b) his being lost or having been abandoned; 
or, 
 
(c) the person who has been caring for him 
being prevented (whether or not permanently,  
and for whatever reason) from providing him 
with suitable accommodation or care. 
… 
(4)A local authority may provide 
accommodation for any child within their area 
(even though a person who has parental 
responsibility for him is able to provide him 
with accommodation) if they consider that to 
do so would safeguard or promote the child’s 
welfare”. 

There have been a number of recent cases 
where Local Authorities have been criticised 
for how they have “misused” section 20. An 
important decision which considered 

a number of authorities on this point is Re N. 
In Re N, the President described the 
“misuse” of section 20 by the Local Authority 
where care proceedings were issued over 
eight months after the children were placed 
in accordance with section 20.  

The President said that in an appropriate 
case, section 20 may, in the short-term, have 
a proper role to play pending the 
commencement of care proceedings. 
However, it was stressed that the use of 
section 20 over a long period as a “prelude 
to care proceedings”, as in Re N, is “wholly 
unacceptable”.  

Regard was had by the Court of Appeal to 
Hedley J’s guidance in Coventry City Council 
v C, B, CA and CH [2012] EWHC 2190 (Fam), 
[2013] 2 FLR 987. Per Hedley J at paragraph 
46:  

"(i)  Every parent has the right, if capacitous, 
to exercise their parental responsibility to 
consent under s 20 to have their child 
accommodated by the local authority and 
every local authority has power under s 20(4) 
so to accommodate provided that it is 
consistent with the welfare of the child. 
 
(ii)  Every social worker obtaining such a 
consent is under a personal duty (the 
outcome of which may not be dictated to 
them by others) to be satisfied that the 
person giving the consent does not lack the 
capacity to do so. 
            ☛
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…cont’d 
(iii)  In taking any such consent the social worker must actively address the issue of capacity and 

take into account all the circumstances prevailing at the time and consider the questions 
raised by s 3 of the Mental Capacity Act 2005, and in particular the mother's capacity at 
that time to use and weigh all the relevant information. 

(iv) If the social worker has doubts about capacity no further attempt should be made to obtain 
consent on that occasion and advice should be sought from the social work team leader or 
management. 

(v)  If the social worker is satisfied that the person whose consent is sought does not lack 
capacity, the social worker must be satisfied that the consent is fully informed: 

 (a)   Does the parent fully understand the consequences of giving such a consent?  
 
(b)  Does the parent fully appreciate the range of choice available and the 
consequences of refusal as well as giving consent? 
 
(c)   Is the parent in possession of all the facts and issues material to the giving of 
consent? 

(vi)  If not satisfied that the answers to (a)–(c) above are all 'yes', no further attempt should be 
made to obtain consent on that occasion and advice should be sought as above and the 
social work team should further consider taking legal advice if thought necessary. 

(vii)  If the social worker is satisfied that the consent is fully informed then it is necessary to be 
further satisfied that the giving of such consent and the subsequent removal is both fair 
and proportionate. 

(viii)  In considering that it may be necessary to ask: 

 (a)  What is the current physical and psychological state of the parent?  
 
 (b)  If they have a solicitor, have they been encouraged to seek legal advice and/or  
 advice from family or friends?  
 
 (c)  Is it necessary for the safety of the child for her to be removed at this time?  
 
 (d)  Would it be fairer in this case for this matter to be the subject of a court order rather 
 than an agreement?  

(ix)  If having done all this and, if necessary, having taken further advice (as above and   
including where necessary legal advice), the social worker then considers that a fully 
informed consent has been received from a capacitous mother in circumstances where 
removal is necessary and proportionate, consent may be acted upon. ☛ 
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…cont’d 
(x) In the light of the foregoing, local authorities 

may want to approach with great care the 
obtaining of s 20 agreements from mothers 
in the aftermath of birth, especially where 
there is no immediate danger to the child 
and where probably no order would be 
made.” 

The President, in Re N, added that in addition 
to complying with Hedley J’s guidance, “future 
good practice requires the following….: 

i) Wherever possible the agreement of a 
parent to the accommodation of their 
child under section 20 should be 
properly recorded in writing and 
evidenced by the parent's signature. 

ii) The written document should be clear and 
precise as to its terms, drafted in simple 
and straight-forward language that the 
particular parent can readily understand. 

iii) The written document should spell out, 
following the language of section 20(8), 
that the parent can "remove the child" 
from the local authority accommodation 
"at any time”. 

iv) The written document should not seek to 
impose any fetters on the exercise of the 
parent's right under section 20(8).  

v) Where the parent is not fluent in English, the 
written document should be translated 
into the parent's own language and the 
parent should sign the foreign language 
text, adding, in the parent's language, 
words to the effect that 'I have read this 
document and I agree to its terms’.” 

There is, therefore, as outlined above, clear 
guidance that has been given on section 20 
that Local Authorities are to follow. If this 
guidance is not followed, the President has 
given a clear message that Local Authorities 
may face criticism and may be exposed to

successful claims for damages: 

“the misuse and abuse of section 20 in this 
context is not just a matter of bad practice. It is 
wrong; it is a denial of the fundamental rights 
of both the parent and the child; it will no 
longer be tolerated; and it must stop. Judges 
will and must be alert to the problem and pro-
active in putting an end to it. From now on, 
local authorities which use section 20 as a 
prelude to care proceedings for lengthy 
periods or which fail to follow the good 
practice I have identified, can expect to be 
subjected to probing questioning by the 
court. If the answers are not satisfactory, the 
local authority can expect stringent criticism 
and possible exposure to successful claims for 
damages” (Re N, paragraph 171).  

In Northamptonshire County Council v AS and 
Ors [2015] EWHC 199 (Fam) the Local 
Authority agreed to pay £17,000 of damages 
to a child, a mother and maternal 
grandparents due to breaches of Article 6 
and Article 8 Convention rights. In that case, 
Keehan J said that being accommodated 
under section 20 deprives the child of having 
a Guardian to safeguard and represent his or 
her interests and that section 20 agreements 
deprive the Court of planning for the child 
and preventing or reducing avoidable or 
unnecessary delay (paragraph 37). 

Since the decision of Re N, I have been 
involved in a case where concern was raised 
on behalf of the Mother that the Local 
Authority had “misused” section 20. The 
Mother gave consent to section 20 but shortly 
thereafter withdrew her consent. The Judge 
ordered a statement to be filed by the Local 
Authority outlining the details around the 
section 20 agreement and the reasons given 
by the mother for withdrawing her consent. In 
that particular case, the Judge took the 
matter no further but it clearly highlighted to 
me that the Courts are “alert” to the “misuse” 
of section 20 and potential claims for 
damages. 
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Private practitioners are all too familiar with the distressed client seeking relief such as an 
“injunction to stop my partner moving to X with our daughter”. If your client is not the primary carer 
for the children, exploring the facts of the case can quickly descend into a discussion about the 
practicalities of what is sometimes the inevitable outcome of the children moving away with their 
primary carer. Such practicalities include what sort of contact can be facilitated, train timetables to 
and from the respective parent, Google maps for driving times, cost of travel and a critique of the 
OFSTED report for the primary carer’s first choice of school. 

In the case of Re C (Internal relocation) [2015] EWCA Civ 1305 Lady Justice Black clarified the law 
on internal relocation, that is, a move to another part of the United Kingdom. It has previously 
been the developed approach that the parent objecting to the move had to show ‘exceptional 
circumstances’ in order to prevent a move. In Re C, Lady Justice Black commented that the 
approach of showing ‘exceptional circumstances’ which had emerged as a principle was never in 
fact, a principle at all.  

On the 23rd March 2015, Mr Recorder Digby permitted the Mother to move to Cumbria with the 
parties’ 10 year old daughter, C. He made a Child Arrangements Order authorising the move from 
London where her Father resided. The Order made it clear that C would spend alternative 
weekends with her Father in London and should he be able to travel to Cumbria, he was permitted 
overnight contact in Cumbria with C. There was also the usual provision for telephone contact and 
holiday contact. 

The factual matrix of the case was essentially that the Mother had sought to relocate to Cumbria 
to be nearer her family and seek a better quality of life, which included getting on the property 
ladder. The Father had previously purchased a basement flat with a small garden for the Mother 
to reside in with C in London. C had always resided in London and an arrangement had ensued 
between the parents whereby C spent relatively equal time with her parents throughout the 
week, which had included both parents taking her to school on different days.  

Interestingly enough, the Recorder’s decision to allow the Mother to relocate was at odds with the 
CAFCASS recommendation who had opined that at 8 years old, C could not have appreciated the 
implications on her relationship with her Father if she moved that distance, that C had   ☛

Internal Relocation 
by Stephanie Hine
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…cont’d 
an established routine in London and that she 
would be spending a lot less time with her 
Father and therefore should not move. 

In reaching his decision, Mr Recorder Digby 
examined the options proposed by each 
parent, the Father’s for C remaining in London, 
and the Mother’s for the relocation to Cumbria. 
This included: 

a) The merits of the 
school attended by C 
in London against the 
merits of the school 
proposed in Cumbria. 

b) The effect on the 
child (who wanted to 
move to Cumbria) of 
a decision refusing 
permission to 
relocate. 

c) The emotional impact 
on the Mother if the application were to 
be refused and the knock on emotional 
impact of this on C,  against the impact 
on the Father on his relationship with C 
should the Mother be permitted to 
relocate. 

d) The child’s wishes and feelings bearing 
in mind her ability to make a reasoned 
decision (she had travelled to Cumbria 
many times before).  

The nub of Re C confirms that the only 
principle to be applied, as with international 
relocations, is that the child’s welfare is 
paramount. Lady Justice Black said ‘There is no 
doubt that it is the welfare principle in section 
1(1) of the Children Act 1989 which dictates 
the result in internal relocation cases, just as it 
is now acknowledged that it does in external 
relocation cases...I would not interpret the 
cases as imposing a supplementary 
requirement of exceptionality in internal 
relocation cases’.  

Prior to the appeal, there was a large measure 

of agreement that there should be no 
difference in principle between internal 
relocation cases and cases outside of the 
United Kingdom and Lady Justice Black 
reiterated ‘I am at a loss to identify any other 
obvious justification for keeping internal and 
external relocation cases in separate 
compartments’.  

Further, she stated ‘One 
can see from the 
authorities, and indeed 
from this case, that the 
courts are much pre-
occupied in relocation 
cases, whether internal or 
external, with the 
practicalities of the child 
spending time with the 
other parent or, putting it 
another way, with seeing if 
there is a way in which the 

move can be made to work, 
thus looking after the interests not only of the 
child but also of both of his or her parents. 
Only where it cannot, and the child’s welfare 
requires that the move is prevented, does 
that happen.’  

Lord Justice Vos, agreeing with Lady Justice 
Black’s analysis of the approach taken by the 
Recorder, again repeated that well known 
phrase familiar to all practitioners, that the 
welfare of the child will involve a holistic 
balancing exercise undertaken with the 
assistance of the welfare checklist, which 
involves balancing all relevant factors which 
may vary hugely from case to case. 

That the child’s welfare is paramount is not a 
foreign phrase to any practitioner, indeed, in 
both private and public law cases, this is the 
principle which overarches all decisions 
relating to  a child. So, although the law has 
been clarified by the Court of Appeal in Re C 
this a not a new emerging principle to apply 
to our methods of practice and perhaps 
simply serves to emphasise what we already 
know.   

“I am at a loss to identify 
any other obvious 

justification for keeping 
internal and external 

relocation cases in separate 
compartments”

Lady Justice Black 
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Financial Security for                 
Child Arrangements 

by Katherine Couper

When one parent relocates out of the jurisdiction there is a well-established 
practice of seeking to ensure compliance with future child arrangements by 
requiring the provision of financial security. This security becomes enforceable in 
the event of non-compliance.  

The Court of Appeal has recently reviewed the legality of this practice in Re B 
(Children) [2015] EWCA Civ 1302. It confirmed that the practice does not offend 

the law on penalties, as the event which triggers payment is 
not breach of a contractual obligation. 

The case concerned an application by a mother to relocate 
permanently to the UAE with two girls, aged 13 and 11. 
The parents had never married and separated when the 
older girl was aged 5. After separation, the parents 
embarked on an acrimonious dispute in the Family Court. 
Despite this parental conflict, the girls’ time had been 
divided very evenly between the parent and it was 
calculated that, overall, they had spent approximately 45% 
of their time with the father. 

In 2010, the mother’s new partner (whom she later married 
in 2014) secured employment in the UAE. By the time the mother applied to 
relocate, the mother and the girls had visited the UAE on over 20 occasions (with 
the consent of the father). In her application to relocate permanently, the mother 
proposed a schedule of contact between the girls and their father, which would 
include the girls visiting their father in the UK at least 3 times per year.   ☛

“Financial security 
should not be sought 

where there are other, 
less draconian, methods 

of enforcing contact 
arrangements.”
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…cont’d 

Permission to relocate was initially granted by HHJ Brasse on the basis of the report of a 
jointly instructed expert, which stated that that, in so far as was possible, the father's parental 
rights set out on any English order would be enforceable in the UAE. Subsequently, a lawyer 
instructed in the UAE to draft a formal contact agreement advised that the whole concept of 
such an agreement being enforceable in the Abu Dhabi court was misconceived in the light 
of the fact that the parents had never married. 

The court was therefore required to reconsider its earlier decision. The outcome was that, 
once again, the mother was given permission to remove the two girls from England and 
Wales to live in Abu Dhabi, but the structure underpinning the order was altogether 
different. In particular, it included an undertaking that the mother’s new partner was to 
execute a charge on a property in London owned by him in the sum of £250,000. This sum 
would be forfeited to the father in the event of a breach of the contact arrangements for the 
children set down in the English court order.  

The father appealed, partly on the basis that the financial security was no replacement for 
the fact that the child arrangements order would not be enforceable in the UAE.  

The appeal was dismissed. The Court of Appeal found that the judgment of HHJ Brasse was 
an example of ‘composition and judgecraft of the highest order prepared by a most 
experienced family judge’. Whilst the original child arrangements scheme was predicated 
on the unknown element of whether or not the UAE court would take appropriate action, it 
was, if anything, now more robust, resting as it now did on the predictable outcome that 
breach would be followed by immediate financial loss and an inability to return to the UK 
without facing contempt proceedings. 

The Judgment is a reminder of the various issues that should be considered by practitioners 
when seeking financial security for the left-behind parent in relocation cases. 

Are other methods of enforcement available? 

Financial security should not be sought where there are other, less draconian, methods of 
enforcing contact arrangements.  

It is inappropriate to seek financial security where both parties remain in England & Wales, 
as a child arrangements order can be enforced through the Family Court.  

Likewise, if the relocating party is moving to country that is a signatory to Council Regulation 
(EC) No. 2201/2003 (“BIIR”), then a clear mechanism is in place for the English order to be 
enforced in that other country. Under BIIR, decisions on access are automatically recognised 
and enforceable in other Member States. 

Is there a risk of non-compliance with child arrangements? 

A court will be more easily persuaded of the need for financial security where a risk of non-
compliance can be evidenced.        ☛ 
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…cont’d 

In Re B, both parents were highly litigious and court 
proceedings stretched back over 8 years. In Re R 
(Permanent Leave to Remove to Angola) [2015] EWHC 
1693 financial security for a father was approved in 
circumstances where a mother had abducted the child 2 
years earlier.  

Is financial security available within England & Wales? 

In cases of international relocation, the relocating parent 
often intends to sell all assets in the jurisdiction to fund 
their new life abroad. In such cases, a partner or family 
member may be in a position to offer up the security 
instead.  

In Re B it was the English property of 
the mother’s new husband over which 
the charge was registered. In Re R it 
was a London property owned by the 
maternal grandmother.  

Whilst a third party may volunteer to 
put up the financial security, they 
cannot be ordered to do so. They 
should not be placed under pressure 
and must always be offered 
independent legal advice.  

If a suitable property is identified, enquiries should be 
made of mortgage-lenders and any other registered 
charge holders to ensure that no objection is made to a 
further charge being placed on the property in question. 

For how long should financial security remain in place? 

A charge should not remain in place for the remainder of 
the children’s minority, not least because the children’s 
wishes and feelings will come to the fore as they grow 
older and may frustrate parental intentions in respect of 
contact; thus exposing the relocating parent to an unfair 
risk of forfeiture of the financial security. 

As per Cobb J in Re R, the period of charge should last 
for ‘as long as can reasonably be expected to create a ☛

“The judgment is a reminder 
of the various issues that 
should be considered by 

practitioners when seeking 
financial security for the left-
behind parent in relocation 

cases.”



Issue 7 February 2016

New Court News �10

…cont’d 
natural momentum of contact which will continue beyond that period without 
the need for this potential sanction’. In Re R this was held to be 4 years. 

Enforcement  

The trigger event for realisation of the financial security is a breach of the child 
arrangements order by the relocating parent. However, this trigger should not 
permit immediate exercise of the charge. In Re B, the Court of Appeal 
emphasised that it is for the court and not the left-behind parent to rule 
whether a breach has occurred. Instead the trigger event should permit the 
left-behind parent to immediately apply on notice to the court for permission 
to realise the charge. 

Other measures to ensure compliance 

Financial security can (and should) operate alongside other measures aimed at 
protecting child arrangements for the left-behind parent. These measures vary 
from case to case.  

Examples include registration of the order with a court in the relocating 
jurisdiction, and a raft of recitals in the order reflecting the fact that both 
parents hold parental responsibility under English law/that they have equal 
rights and responsibilities in relation to the child/that the left-behind parent is 
entitled to information about the child’s health and education/that the left-
behind parent is entitled to be consulted on matters pertaining to the child’s 
health and welfare, including medical treatment and religious upbringing.
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(right) were joined at 
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by former Heads Dr 
Giuseppe Calà and 

Her Honour Christian 
Bevington for an 

impromptu selfie!


