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We are delighted to be hosting a seminar by District Judge Susan 
Jackson, judge of the Court of Protection and co-author of 
‘Urgent Applications in the Court of Protection’. Please contact 
Adam Grant on 0207 583 5123 to reserve your place as places 
will be strictly limited.

Court of Protection Seminar 
16th October 2014, 6.00pm!
Crowne Plaza Hotel, 19 New Bridge St, London, EC4!

Dr Giuseppe Calà, Head of Chambers

Welcome to the 
New Court 
Chambers 
eNewsletter

“2014 has seen New Court grow and develop in a number of 
areas right across chambers.  

We have welcomed talented new barristers to our expanding 
team and seen members of chambers recognised both 
individually and collectively in the forthcoming 2015 edition of 
Chambers & Partners. We are delighted that the continuing 
commitment and hard work of all members of chambers and 
support staff has been recognised in this way. 

We were very pleased to welcome professional colleagues and 
clients to our Summer Party held in the magnificent 
surroundings of the English Speaking Union in July, and a 
selection of photos from that evening can be found in this 
edition of our eNewsletter. 

This edition is also packed with news and information in respect 
of chambers itself, as well as family and mental health law more 
widely and details of forthcoming seminars. I very much hope 
you enjoy reading it.” 
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New Faces 

Chambers has welcomed two new members in 
recent months as well as a new junior clerk in 
the clerksroom.  

Stephen Coyle joined from 
Renaissance Chambers in 
March and brings with him a 
wealth of experience in all 
areas of family law, in particular 

public law care proceedings.  

Elissa Da Costa-Waldman 
j o i n e d N e w C o u r t f r o m 
Clerksroom Chambers in June. 
She is an IFLA accredited 
Arbitrator with vast experience 

in all areas of matrimonial finance. Elissa 
provides her insight into some of the pitfalls of 
TLATA claims in this edition’s legal article at 
page 6. 

Chambers is also delighted to welcome Jamie 
Critchell as Third Junior Clerk, who will be an 
integral part of the clerksroom. 

Summer Party 

Chambers held its Summer Party at the English 
Speaking Union in Mayfair in July. The sunshine 

was out in full force and so guests were able to 
enjoy the drinks and canapés in the magnificent 
courtyard. Turn to page 7 to see a selection of 
photographs. We look forward to welcoming 
guests to our Christmas Party later in the year.

Chambers & Partners 2015 

Chambers as a whole has been recognised for 
the first time as a Leading Set in Family and 
Children Law.  

Chris Poole and Giles Bain are once again 
recognised as leaders in their field, and we are 
delighted that Sam Wallace has also been 
recognised for the first time in the 2015 
directory. 

Run Run Run! 

Andrew Shaw, Wing Chan, Sam Wallace and 
Rob Wilkinson are all taking part in long-
distance charity runs in September and 
October.  

Andrew, Wing and Sam will be running the 
Berlin Marathon on 28th September 2014 in 
aid of the Sense and Brain Tumour charities. 
Rob will be running the Royal Parks Half 
Marathon on 12th October 2014 in aid of Great 
Ormond Street Hospital.  

If you would like to sponsor any of our intrepid 
runners please visit the New Court website for 
more information about the chosen charities 
and for details of how to make a donation. 

New Arrivals! 

There have been new arrivals for three 
members of chambers. Tali Michaels has now 
returned from maternity leave after the birth of 
her daughter Ada Suzanne Michaels on 3rd 
February 2013. Sarah McMeechan also 
returned to chambers after giving birth to her 
second son, George, on 10th September 2013. 
And in June Andrew Shaw became a father for 
the second time with the birth of his son Oliver. 

Chambers wishes Tali, Sarah, Andrew and their 
respective families all the very best for the 
sleepless nights ahead!

Latest News 
from the Clerksroom!
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Caselaw Update 
Sarah Nuttall and Laura Harrington!

Re X & Others (Deprivation of Liberty)  
[2014] EWCOP 25 !
The President of the Court of Protection 
recently provided guidance in relation to cases 
involving deprivation of liberty following the 
Supreme Court’s judgment in Surrey County 
Council v P and Others [2014] UKSC 19.  This 
guidance is only preliminary and a further 
judgment will follow in due course.  

The president has annexed 25 questions to the 
judgment.  The judgment does not deal with 
all of the questions annexed, in particular 
questions 6, 8 and 10 are not addressed.  The 
objective of the guidance provided is to allow 
for a ‘streamlined process’, compatible with all 
the requirements of Article 5, which will enable 
the Court of Protection to deal with all 
deprivation of liberty cases in a timely but just 
and fair way. 

In summary the guidance states: 

1. Any authorisation of deprivation of liberty 
by the Court of Protection should be by a 
Judge, not a court officer.  

2. In some cases it may be possible for the 
initial determination to be carried out on 
paper, so long as there is an unimpeded 
right to request a speedy review at an oral 
hearing.  ‘Triggers’ indicating the need for 
an oral hearing and the inappropriateness 
of dealing with the application on the 
papers are set out in paragraph 13 of the 
judgment. 

3. The evidence put before the court must 
include “(i) medical evidence establishing 
unsoundness of mind, (ii) of a kind 
warranting the proposed measures and (iii) 
persisting at the time when the decision is 
taken.”  “Professional medical opinion is 
necessary to establish unsoundness of

mind, but where the facts are clear this need 
not involve expert psychiatric opinion.”  The 
evidence before the court should be 
succinct and focused.  Statements and 
reports need not be lengthy. 

4. “Neither the Rules (see Rule 73(4)) nor the 
Convention require P to be joined as a 
party to the proceedings, though Article 
5(4) of course ent i t les P to “ take 
proceedings”.” All the “Convention requires 
is that P be able to participate in the 
proceedings in such a way as to enable P to 
p re s e n t t h e i r c a s e “ p ro p e r l y a n d 
satisfactorily”.” “P should always be given 
the opportunity to be joined if they wish 
and whether joined as a party or not must 
be given the support necessary to express 
views about the application and to 
participate in the proceedings to the extent 
that they wish.”  If P is a party to the 
proceedings, P must have a litigation friend. 
If P is participating other than as a party, 
there is no need for a litigation friend. 

5. Reviews of deprivation of liberty should 
take place annually, however, there may be 
situations where a shorter period is 
required.  A Judge should conduct this 
review.  This review does not need to be an 
oral hearing in every case and can be done 
as a paper exercise.  The way in which a 
review is conducted does not depend on 
the nature of the initial authorisation 
procedure.  

6. A litigation friend does not have to act by a 
solicitor and can conduct litigation on 
behalf of P. If a litigation friend does not 
have a right of audience he will require 
permission of the court to act as an 
advocate on behalf of P.  

7. There are some amendments required to 
COPR 2007 as well as some        …cont’d
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…cont’d 

Practice Directions to enable a ‘streamlined’ 
Article 5 ECHR compliant process.  The 
suggested amendments are set out at 
paragraph 29 – 33 of the judgment.  

8. New forms will need to be designed for the 
‘streamlined process’.  Once designed 
these will become mandatory.   

9. Paragraph 35 sets out a comprehensive 
guide on what information an application 
form should include.  

10.Separate applications must be made for 
each individual, even if there are a number 
of people in the same placement.  Material 
which is generic to a number of individuals 
can be contained in a single ‘generic’ 
statement which can be attached to each 
individual application form.  

Public Law – Amending the Timetable 

In Re W (Children) [2014] EWFC 22, Sir James 
Munby took the opportunity to remind family 
practitioners that it was not open to the parties 
in proceedings to amend a timetable that had 
been fixed by the court. Any amendments to 
the timetable could only be made with the 
court’s prior approval.  

Subsequently, the Court of Appeal in Re M-F 
(Children) [2014] EWCA Civ 991 held that any 
extension to the timetable beyond 26 weeks 
now had to be recorded as “necessary” rather 
than “a planned and purposeful delay” as the 
latter was apt to mislead and had outlived its 
usefulness. 

Appeals 

Responding to the significant rise in litigants-
in-person, in Re R (Children) [2014] EWCA Civ 
597, the Court of Appeal acknowledged the 
additional burden placed on those involved in 
the appeal process. As the courts had no extra 
resources to respond to the added challenges, 

to avoid undue delay for the children who 
were the subject of the proceedings, local 
authorities would have to expect to assist by 
ensuring that the court was properly provided 
with appeal bundles. It was important that 
respondents made themselves aware of the 
issues to be aired at an appeal hearing: if 
permission was given in writing, then there 
would be an order which sets out shortly what 
the Lord Justice had decided and why; if 
permission had been given at an oral hearing, 
a short judgment would almost invariably have 
been given and a transcribed copy should be 
sought. 

Reporting Restrictions 

In the case of London Borough of Waltham 
Forest v AD [2014] EWHC Mr Justice Keehan 
refused the Local Authority’s application for a 
Reporting Restriction Order [“RRO”] in respect 
of a young child who had witnessed her 
mother’s murder.  He commented that when a 
Local Authority applies for a RRO they must 
give proper and adequate notice to the press 
and broadcast media.  Secondly, he urged 
Local Authorities to write to the Press 
Complaints Commissioner in the first instance 
before making an application for an RRO. 

Costs 

The Court of Appeal has recently considered 
the issue of experts’ costs in the context of 
private law proceedings in JG v Lord 
Chancellor & Ors [2014] EWCA Civ 656.  

In this instance, the children’s solicitor’s appeal 
was successful. The Court confirmed there is 
no general rule that costs should be borne 
equally; apportionment of costs shall always 
be fact specific; in this instance the expert 
pursued by the guardian and was not a single 
joint expert. The judgment provides a 
thorough overview of the case law pertaining 
to the costs of experts and is worth 
consideration in full. 
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Surrey County Council [2014] EWCA Civ 601 

The Court of Appeal dismissed the Local 
Authority’s appeal. Lord Justice Ryder 
recommended applications for placement 
orders should be made prior to the final 
hearing for the following reasons: (1) it was 
fairer on the parents who would not 
necessarily be entitled to legal aid in 
placement order applications; (2) concurrent 
proceedings helps to prevent errors or linear 
decision making as the court will have all the 
evidence before it; (3) before a placement 
application is made the agency decision maker 
would have draft a permanence report, which 
describes the realistic placement options for 
the child including extended family and 
friends.  This report should be placed before 
the court along with a minute of the decision 
made and the Annex A report. 

Re B (A Child) [2014] EWCA Civ 565 

The Court of Appeal recently considered when 
it is appropriate for an appeal court to fill in 
any gaps and when a case should be remitted 
to the first court for a rehearing.  The case 
should be remitted for a rehearing when the 
appeal court cannot comfortably fill the gaps 
in the analysis and evaluation of the first court, 
where there is a matter of substantive or 
procedural law and the decision has been 
demonstrated to be wrong.  Whether or not to 
remit a case will depend on the facts, for 
example, whether it is necessary to hear oral 
evidence. 

Re DE (A Child) [2014] EWFC 6  

Mr Justice Baker provided guidance in respect 
of cases where children have remained at 
home under a Care Order [See paragraph 49].  
He stated that where the Local Authority are 
considering changing the care plan, by 
removing the children from the home, the 
Local Authority is under a duty to analyse all 
the realistic options and further, this decision 
making process should involve the parents.  
Children should remain at home unless their

safety and welfare requires them to be 
removed immediately.  Should the Local 
Authority seek to remove the children, the 
parents can make an application for an 
injunction to prevent removal. 

J, A, M and X (Children) [2013] EWHC 4648 

Mr Justice Cobb granted the Local Authority 
leave to withdraw their application for Care 
Orders prior to a 12 day fact finding hearing.  
When considering granting leave Mr Justice 
Cobb found that he had to consider the whole 
application.  In making his decision he 
reaffirmed the factors set out by McFarlane J in 
A County Council v DP, RS, BS (By The 
Children’s Guardian) [2005] EWHC 1593 (Fam) 
at paragraph 24, when evaluating whether 
leave should be given.  In addition to these 
factors Mr Justice Cobb was of the view that 
the best interest test should also be 
considered.   

P v Cheshire West and Chester Council and 
another; P & Q v Surrey County Council 
[2014] UKSC 19  

These appeals concern the criteria for judging 
whether the living arrangements made for a 
mentally incapacitated person amounts to 
deprivation of liberty.  The Supreme Court 
allowed the appeal in both cases, making 
declarations that in P‘s case, he was being 
deprived of his liberty but it was in his best 
interest to do so.  In the case of P and Q [also 
known as MIG and MEG] the court made a 
declaration that they were being deprived of 
their liberty.  When a person is being deprived 
of their liberty their placements should be 
subject to periodic independent checks in 
order to ensure their depravation is in their 
best interests. 
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Tactics For TLATAs 
Elissa Da Costa-Waldman!!

This piece is perhaps not so much about tactics, 
but some advice for avoiding the worst features of 
the CPR when proceeding with a TLATA claim.  
These claims tend to scare the family practitioner 
because they take place in an alien jurisdiction 
governed by the Civil Procedure Rules and the 
family practitioner is concerned not to be caught 
out.   In the year prior to the changes to family 
procedure, with the rolling out of the one tier 
Family Court structure, the CPR were being 
redrafted as a result of the Jackson Reforms. 

One of the major CPR changes following the 
reforms was costs budgeting which is relevant to 
what happens at a Costs and Case Management 
hearing and can be a 
d a u n t i n g p r o s p e c t .  
Another feature following 
errors regarding costs 
budgeting is that there is 
little or no relief from 
sanctions if one breaches a 
rule, practice direction or 
court order. Any leniency 
that may have operated in the past has all but 
disappeared with ‘Plebgate’, otherwise known as 
the Court of Appeal decision in Mitchell –v- News 
Group Newspapers Ltd [2013] EWCA Civ 1537. As 
the latest supplement to the White Book 2014 
describes, there has been an avalanche of new 
cases on the scope and application of the 
principles it laid down.  The moral of the story is 
not to breach rules, practice directions or orders 
and to be aware of time limits for taking steps in a 
case so as not to fall foul of the rules etc.   

If a breach is unavoidable the aforementioned 
supplement needs to be consulted as to likely 
outcomes as it summarises the post-Mitchell 
decisions and the differences in approach to 
‘trivial’ breaches and what is or is not regarded as 
a trivial breach as well as providing clarity in 

light of the post Mitchell case law as to the 
circumstances in which those principles are to 
be applied, which can only be touched upon 
in this newsletter.  

In Mitchell, no mercy was shown for late 
service of costs budgets, an equally 
frightening Jackson Reform and one which has 
resulted in “trial by correspondence’’. 

This is occurring in many a TLATA case 
following voluntary disclosure, which everyone 
a s s u m e s a t t h e b e g i n n i n g w i l l b e 
straightforward and cost effective.  Given the 
draconian Court of Appeal decisions since 

‘Jackson’ in which relief 
from sanctions is a dim 
and distant memory, 
lawyers and their clients 
are reluctant to issue 
proceedings and land 
automatically in the land 
of cost budgeting and 
sanctions.  If you don’t 

issue proceedings, the 
CPR doesn’t come into play and if you are 
careful in the preparation of your letter before 
claim, ensuring that it is ‘Annex A’ compliant 
(see the general pre-action protocol), the 
other side will know exactly what case they 
have to meet without the sniff of a claim form. 

Costs budgeting is avoided completely as 
parties work towards settling their dispute via 
the one-day commercial model of mediation, 
at which point the CPR do not have to be 
followed at all! Where there is no option but to 
issue proceedings, some practitioners have 
realised that if they issue the claim under Part 
8 there is no requirement to file and serve a 
costs budget.  The difficulty with this is that the 
Defendant can object to the use of the Part 8 
procedure because although it has attractions, 

“The moral of the story is 
not to breach rules, practice 
directions or orders”
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…cont’d 

it is to be used only where there is not a 
substantial dispute of fact – hardly an attribute of 
the average TLATA case. Another attraction of the 
Part 8 procedure for the family lawyer is that apart 
from the initial claim form, there is no specialised 
pleading necessary just a witness statement in 
support of the application.   If issuing correctly 
under CPR 7, Particulars of Claim will be 
necessary, as will completion in due course of the 
dreaded Precedent H for costs budgeting.   It is 
recommended that family practitioners obtain the 
assistance of their civil litigation colleagues or a 
costs draughtsman in completing Precedent H as 
unless the claim can be done and dusted for 

under £25,000 (in which case only the 
summary Precedent H need be completed), 
the whole five page document requires 
complet ion together wi th scenar ios , 
contingencies and assumptions. 

If however, the parties cannot agree on how to 
resolve their TLATA dispute or the correct 
method for doing so, there is always Family 
Law Arbitration which provides a quasi-judicial 
environment in which to obtain a decision, 
provided both parties agree to arbitrate, 
agree the identity of the arbitrator and agree 
to be bound by the decision.  This represents 
the ‘BUPA’ version of the court system which is 
quicker, cheaper and almost CPR free too!

New Court Summer Party
English Speaking Union, 24 July 2014

Left: The Courtyard at the English Speaking 
Union, Mayfair. 

Below: Senior Clerk Paul Bloomfield and 
David Jockelson of Miles & Partners LLP 

Left: Lawrence Moala (left) and Ashley 
Sault (right) of the London Borough of 
Hammersmith & Fulham, with Sam 
Wallace (centre)
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Right:  Nadine Moaddel, Natalie 
Lester, Stephen Talbot and Amy 
Bennett of Miles & Partners LLP

Left: Senior Clerk Paul Bloomfield with 
Lawrence Lederman of Lawrence & Co. 

Below: First Junior Clerk James Stammers 
with Sharon Mudhar

Left: James Stammers with (from left to right) 
Johura Eran, Sharon Mudhar, Alina 
Georgescu and Chanda Hamlet of the Royal 
Borough of Greenwich 

Thank you to all who were able to attend our Summer Party. We look 
forward to welcoming you to our Christmas Party later in the year. For 

more information, please visit our website at 
www.newcourtchambers.com or contact the clerks.
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