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  Contact Us… 

Happy New 
Year from all at 
New Court 

“I’m delighted to welcome you to our third edition of New 
Court News, and to wish you all a very happy and prosperous 
2015. 

2014 was another hugely successful year for New Court, 
capped by our inclusion in Chambers & Partners 2015 for the 
first time as a set in the field of family law. Sam Wallace also 
joined Christopher Poole and Giles Bain in the individual 
rankings. 

Members were delighted to welcome colleagues from all areas 
of the profession to our annual Christmas Party, this year held at 
the Grand Union on Chancery Lane. We were particularly 
pleased to welcome back our former head of chambers, Her 
Honour Judge Christian Bevington, who maintains an active 
interest in all aspects of chambers. 

This edition of New Court News includes features from Giles 
Bain, Elissa Da Costa-Waldman, Raisa Saley, Laura Harrington 
and Katherine Couper. I very much hope you enjoy reading it.” 

@NewCourtFamily

bit.do/newcourt

New Court Chambers, Temple, London, EC4Y 9BE 

DX: 0018 LDE 

Telephone: 020 7583 5123 

email: clerks@newcourtchambers.com 

Dr Giuseppe Calà, Head of Chambers
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s.31(F) MFPA - Power to vary, 
suspend, rescind or revive 

 by Giles Bain

I was instructed to represent a local authority in connection with an 
application by a father who sought revocation of final care orders made two 
weeks previously, in circumstances where he alleged the local authority had 
not given proper consideration to the possibility of his sons remaining in 
their existing foster placement.  

The final care plans approved the move of three children to a new foster 
placement, with a view to bringing a sibling group together in a single 
placement.  

The father chose not to appeal the making of care orders and instead 
argued the court should exercise its jurisdiction pursuant to Schedule 10 of 
the Crime and Courts Act 2013, an enactment which has been incorporated 
into the Matrimonial and Family Proceedings Act (MFPA) 1984, after s31A. 

Section 31F(6) of the MFPA provides as follows:  

(6)  The family court has power to vary, suspend, rescind or revive any 
order made by it, including- 

(a)  power to rescind an order and re-list the application 
on which it was made, 

(b) power to replace an order which for any reason 
appears to be invalid by another which the court has 
power to make, and 

(c) power to vary an order with effect from when it was 
originally made.’ ☛
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This jurisdiction is very wide reaching. Whilst it is understandable that 
interlocutory decisions may be challenged pursuant to this jurisdiction, it was 
very unusual for a final decision to be challenged in this way. 

At the time, there was no case law to assist nor any statutory guidance.  

Children Law and Practice, Hershman and McFarlane makes passing 
reference to it in this way [E30 – E32]:  

‘Review or rehearing 

An appeal should usually be lodged to challenge any order of the 
Family Court that is expressed to be a final order. A first instance court 
has a limited power to order the rehearing of a matter when the order 
was made on the basis of some false information. A review or rehearing 
may be by the original tribunal. The basis for a rehearing by the same 
tribunal is the same whether the decision was made by a judge or 
district judge.  

A number of the authorities in this section were decided under the 
previous rules, namely CCR 1981, Ord 37 and RSC 1965, Ord 59. The 
Family Court now has its own powers to vary, suspend, rescind or revive 
an order made by it. The extent to which the authorities which were 
decided under the earlier rules will continue to apply will need to be 
determined (my emphasis).’ 

The Judge accepted she had jurisdiction to hear the father’s application for 
revocation and adjourned determination of the merits of his application to a 
further hearing, which provided the local authority time to reconsider its plan 
for the children.  

The local authority chose to amend the final care plans and commit to the 
children remaining in their existing foster placements, thus pulling back from 
trying to place the sibling group together, in one foster placement.  

The local authority did not want to get drawn into further litigation focusing 
on its previous decision making. On welfare considerations, it was concluded 
that the children were well cared for in their existing placements and the 
status quo should prevail.  

That, in turn, addressed the issues of concern raised by the father, who then 
sought permission to withdraw his application for a revocation of the care 
orders. 

It is not clear as to what extent s31(F) will be used. Nothing in the statute gives 
guidance to either the test to be applied or time limits. Does this provision 
not undermine the principle of finality in decision making? Potentially it offers 
a litigant an opportunity to challenge a decision of the court, without having 
to tackle the financial and practical hurdles of appeal. 
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A Safer Way, with an LPA 
by Elissa Da Costa-Waldman

Every day sees yet another news report or 
article on the fact that the UK population of 
elderly people is getting both larger and 
older.  Couple that with the growing number 
of people diagnosed with dementia, both 
early onset and Alzheimer’s and there is an 
increasing population of people who will 
inevitably have difficulty in managing their 
own affairs both in terms of their health and 
welfare and their financial affairs.  In addition 
to the obvious candidates for a Lasting Power 
of Attorney (LPA) to ensure that there are 
responsible and trustworthy people to 
manage their affairs when they become 
incapable of doing it for themselves, there is 
an argument for saying 
anyone can have an 
accident that renders 
t h e m s i m i l a r l y 
incapable.  For many 
the LPA would simply 
be an insurance policy, 
there if you ever need 
it, while for others in the 
first categories above, it 
is suggested that the 
LPA is an absolute 
necessity. 

The work of many local 
authorities would be 
made easier if local authority residents, 
currently with capacity, were able to make 
LPAs in readiness for if and when their 
decision making powers disappear.  So, what 
steps need to be taken to complete and 
register an LPA and how much will it cost? 

As already mentioned there are two types of 
LPA, one dealing with health and welfare and 

the other dealing with finance.  In either 
case the donor must be over 18 and have 
mental capacity to make a valid LPA. The 
donor can also choose whether to make 
one type of LPA or both.  The health and 
welfare LPA will enable those appointed 
to make decisions about the donor’s daily 
personal care routine, their medical care, 
whether or not it is in their best interests 
to go into residential care or receive life 
sustaining treatment.  The property and 
financial affairs LPA enables those 
appointed to manage bank accounts, pay 
bills, collect pensions or any other 
benefits to which the donor may be 

entitled and sell, 
rent or otherwise 
deal with their real 
property. 

When choosing who 
is an appropriate 
person to be an 
attorney there is no 
restriction other than 
that the person is 
over 18 and has 
mental capacity to 
m a k e t h e i r o w n 
d e c i s i o n s .  

Obviously in the case 
of a property and finance LPA the attorney 
must be solvent and not subject to a Debt 
Relief Order or a bankrupt.  In the case of 
either type of LPA it is likely to be a 
relative, trusted friend, spouse or life 
partner or a professional such as a 
solicitor.   Obviously depending on which 
LPA is being made, the attorneys chosen 
may be different depending on their ☛

“Helping a donor to make 
decisions themselves, or at 
least indicate what they 
would do if they had the 
ability, will be very valuable 
when the LPA has to be 
exercised.”
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skills and strengths in dealing with the donor’s welfare issues or their money.  Advice should 
be taken on choosing the appropriate attorney as they have significant responsibilities to 
act in the donor’s best interests.  Often donors choose two attorneys in which case the 
donor must decide whether they may act separately or 

together in their decision making, that is jointly and severally.  A donor can also decide 
which decisions should be made jointly and which ‘severally’.  As well as nominating the 
attorneys, it is usual to nominate a replacement attorney if at some point one of the original 
attorneys is unable to act.  There is also a further person to whom notice is given of the LPA 
– this too could be a family member. 

Forms may be completed online or, as I would recommend, with the benefit of legal advice. 
They are then signed, witnessed and the LPAs registered at the Office of the Public 
Guardian (OPG).  Registration costs £110 
although particular donors may be exempt from 
paying the registration fee. There is no discount 
for registering both types of LPA together so the 
costs of registering both the health and welfare 
LPA and the property and finance LPA is £220. 

The process is quite simple and registration itself 
is completed within 8-10 weeks.  The hardest part 
is actually for the donor, in making the decision to 
hand over decision making to others in the event 
he or she becomes mentally incapable. That is a 
difficult decision to make but can be ameliorated 
by the donor making  earlier decisions about 
what they would like to happen in certain 
circumstances before such decisions need to be 
made.  For example, writing a list of circumstances in which they would not wish to be 
resuscitated, and which could be kept with a certified copy of their health and welfare LPA 
could be extremely helpful to the attorneys later on. 

Equally, making a will and writing a list of some of the financial decisions that may be made 
and the decisions the donor would have made if he or she had been capable, is again a 
very helpful indicator to the attorneys and in the event of a dispute with other family 
members, good evidence of intention for the court on any subsequent application. There 
are also helpful booklets to assist vulnerable donors with financial decision making prior to 
any incapacity.  One such booklet is published by ‘Empowerment Matters’ and is called 
‘Making Financial Decisions, Guidance for Assessing, Supporting and Empowering Specific 
Decision Making’.  Helping a donor to make decisions themselves or at least indicate what 
they would do if they had the ability will be very valuable when the LPA has to be exercised.  

New Court Chambers is pleased to be able to offer advice to individuals or assist local 
authorities on helping others make either type of LPA, choosing an Attorney and discussing 
the type of decisions that may need to be made in advance of loss of capacity to assist the 
attorneys, at reasonable fees.    

Please feel free to telephone the clerks if you require any assistance in this regard. 

“The hardest part is 
actually for the donor in 
making the decision to 
hand over decision making 
to others in the event he or 
she becomes mentally 
incapable.”
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EPOs - Tips & Reminders 
by Raisa Saley

Ten simple tips and reminders for 
strengthening any EPO application. 

1. Always take a copy of Re X [2006] EWHC 
510 (Fam) with you to Court for any 
application for an Emergency Protection 
Order (particularly if you are likely to go 
before a lay bench).  

2. The test for an EPO is: Such order should 
not be made unless the court is satisfied 
that it is both necessary and proportionate 
and that no other less radical form of order 
will achieve the essential end of promoting 
the welfare of the child. Separation is only 
t o b e c o n t e m p l at e d i f i m m e d i at e 
separation is essential to secure the child’s 
safety; ‘imminent danger’ must be actually 
established. 

3. Save in wholly exceptional circumstances, 
parents must be given adequate prior 
notice of the date, time and place of any 
application by a Local Authority. They must 
be given proper notice of the evidence the 
Local Authority is relying upon. 

4. Where the application is without notice, the 
Local Authority must make a compelling 
case for applying without first giving the 
parents notice. An application without 
notice will normally be appropriate only if 
the case is genuinely one of emergency or 
other great urgency, and even then it 
should normally be possible to give some 
kind of albeit informal notice to the parents. 

5. Cases of emotional abuse will rarely, if ever, 
warrant an EPO, let alone an application 
without notice. Cases of sexual abuse where 
the allegations are inchoate and non-
specific, and where there is no evidence of 
immediate risk of harm to the child, will 
rarely warrant an EPO either. 

6. It is important that both the applicant Local 
Authority and the court hearing the case

approach every application with an 
anxious awareness of the extremely 
gravity of the relief being sought and a 
scrupulous regard for the European 
Convention Rights of both the child and 
the parents. 

7. The evidence in support of the application 
for an order must be full, detailed, precise 
and compel l ing. Un-part icular ised 
generalities will not suffice. The sources of 
hearsay evidence must be identified. 
Expressions of opinion must be supported 
by detailed evidence and properly 
articulated reasoning. 

8. The Court can (and often will) hear oral 
evidence. Evidence should come from the 
best source – usually the social worker with 
direct knowledge of the case. 

9. It is important that those who are not 
present should  be able to know what oral 
evidence and other material have been 
put before the Court. Every without notice 
hearing should be tape recorded or 
recorded in writing by a full note being 
taken by a dedicated note taker who has 
no other role to play in the hearing. Those 
acting for the Local Authority must ensure 
a full note is taken and given to the parents 
at the earliest possible opportunity. 

10. An EPO lasts for a specified period not 
exceeding eight days, which can be 
extended once for up to seven days. No 
order should be made for any longer than 
is absolutely necessary to protect the child. 
Where the order is made on an application 
without notice, very careful consideration 
should be given to the need to ensure that 
the initial order is made for the shortest 
possible period, commensurate with the 
preservation of the child’s immediate 
safety.  
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Disrupting Child Sexual 
Exploitation 
by Laura Harrington

In the past few years public awareness into child sexual 
exploitation (‘CSE’) has increased.  Family practitioners and the 
courts are regularly encountering the difficulties it raises in 
safeguarding children.  In this article I provide a summary into 
what tools are available to disrupt and protect children from CSE. 

The government defines CSE as follows:  

‘Sexual exploitation of children and young people under 18 involves exploitative 
situations, contexts and relationships where young people (or a third person or 
persons) receive ‘something’ (e.g. food, accommodation, drugs, alcohol, 
cigarettes, affection, gifts, money) as a result of them performing, and/or another 
or others performing on them, sexual activities. Child sexual exploitation can occur 
through the use of technology without the child’s immediate recognition; for 
example being persuaded to post sexual images on the Internet/mobile phones 
without immediate payment or gain. In all cases, those exploiting the child/young 
person have power over them by virtue of their age, gender, intellect, physical 
strength and/ or economic or other resources.’

Recent case law has emphasised the need for each 
case involving CSE to be considered individually 
and it is wrong to presume each case can be 
resolved using the same mechanisms.  I would 
advise any practitioner who has a case where CSE is 
thought to be present to give full consideration to 
the following two recent cases: 

• London Borough of Barking & Dagenham v SS 
[2014] EWHC 4436 (Fam) 

• Birmingham City Council v Riaz and Others 
[2014] EWHC 4247 
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In summary the key points from the above 
cases are: 

-‐	   Local authorities can apply for civil 
injunctions against perpetrators under 
the inherent jurisdiction of the High 
Court. 

-‐	   These injunctions can include a range of 
p r o v i s i o n s , i n c l u d i n g t h a t t h e 
perpetrator(s) must not contact or 
approach the victim, or any female, under 
the age of 18 years, not previously 
a s s o c i a t e d w i t h h i m a n d m u s t 
immediately report any contact initiated 
by the victim to the police or social 
services.  

-‐	   If an injunction is granted the terms of 
the order must be fair, necessary, and 
proportionate to the facts of each case 
and the risks identified.  It must clear 
what is or what is not prohibited by the 
order.  Moreover the order must be 
capable of being enforced. 

-  Applications for secure accommodation 
orders should not be the first step.  
Although the intention is to prevent the 
c h i l d f ro m a s s o c i a t i n g w i t h t h e 
perpetrator(s) and allowing him/her to be 
in a safe environment, this approach can 
be viewed as punitive.  As typically the 
v i c t i m i s ‘ l o c k e d u p ’ a n d t h e 
perpetrator(s) escape prosecution and 
continue to enjoy their liberty.  

-   The wording of the injunctions drafted in 
Birmingham City Council case took into 
consideration of provisions in the Crime 
and Disorder Act 1998 (anti social 
behaviour orders) and the Sexual 
Offences Act 2003 (sexual offences 
prevention orders and risk of sexual harm 
orders). 

-    A multi-agency approach is key.

It is important to remember that if an 
injunction is obtained, any breach of 
that injunction has to be dealt with by 
way of contempt of court and therefore 
if the order is breached the police do 
not have the power to arrest the 
perpetrator(s).   There are however 
other options which can be used to try 
and disrupt CSE: 

Sexual Risk Orders (‘SRO’) 

- The police or National Crime Agency 
can make an application to the court 
for an order.  An order can be granted 
if the court is satisfied that the 
individual has done an act of a sexual 
nature and as a result poses a risk of 
harm to the public in the UK or 
vulnerable child overseas.  

- An order can be made without a 
conviction for sexual or violent 
offence. 

- A SRO can impose restrictions on a 
perpetrator, and prevents them from 
doing certain acts.  

- If an order is made it must not be for a 
period less than 2 years.  Breach of an 
order is a criminal offence punishable 
b y a m a x i m u m o f fi v e y e a r s 
imprisonment. 

Sexual Harm Prevention Orders 
(‘SHPO’) 

- The police or National Crime Agency 
can apply for a SHPO in respect of 
anyone convicted or cautioned for a 
sexual or violent offence, including 
where offences are committed 
overseas. 

- The court needs to be satisfied that 
the order is necessary for protecting 
the public, or any particular members 
of the public, from sexual harm, or 
protecting children outside the UK 
from sexual harm perpetrated by the 
defendant outside the UK. ☛ 
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- The orders prohibit the defendant from doing anything described 
in the order, and can include a prohibition on foreign travel. 

- If an order is made it must be for at least 5 years, or until further 
order (each prohibition within the order can have a specified time 
frame).  Breach of an order is an offence punishable by a maximum 
of five years imprisonment. 

Child Abduction Warning Notices (‘CAWN’) 

- CAWN’s are issued by the police. 
- Notices prevent the perpetrator from associating with the named 

child and if they do so they can be arrested under the Child 
Abduction Act 1984 and Children Act 1989. 

- Note that they can only be issued for children up to the age of 18 if 
they are in the care of the local authority.  If a child is not in the care 
of the local authority a notice can only be issued for a child under 
16.   

- Breaching the conditions of a notice does not automatically mean 
an offence has been committed due to the wording of the 
legislation.  The legislation stipulates that it must be proved that the 
perpetrator has ‘taken’ or ‘detained’ the child, which can be difficult 
to prove if the child was willing to be with the perpetrator.  

Closure notices and hotel information requests 

- The police have the power to close down premises used to commit 
sex offences and request information about guests, such as their 
name and address, from hotels or similar locations if they 
reasonably believe that CSE is taking place there. 

The above ‘tools’ do not come without shortcomings and certainly do 
not remove the risk of CSE in its entirety.  However, the Family Court is 
now willing to take more of a role in safeguarding children from CSE.  
When it is realistic that an injunction could be enforced there is now 
more scope for local authorities to take proactive roles in 
safeguarding children from CSE.  
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Pupils’ Perspectives 
by Katherine Couper

I’m four months into my first six of pupillage and it has been 
a busy few months. With the exception of only a handful of 
days, I’m out at court every day with my supervisor or other 
members of chambers. I’ve had the opportunity to see a 
variety of family law cases, including finance, public and 
private children law. Aside from court work, I’ve attended 
conferences and undertaken drafting, case reading and 
legal research. 

The bulk of cases I’ve seen in my first six have been public 
law proceedings, including care, supervision, emergency 
protection and secure accommodation order applications. 
I’ve also had my first experience of the Family Drug and 
Alcohol Court (‘FDAC’). It was interesting to see the 
collaborative approach of lawyers, parties and other 
professionals in FDAC, and it’s great that the programme is 
being extended to locations outside of London. 

My supervisors often act for local authorities. Working on 
cases for local authorities has been a huge learning 
experience. Prior to commencing pupillage, I worked in a 
firm where I regularly received instructions from parents. 
Representing local authorities can be a very different role as 
there’s a greater responsibility for ensuring that a case keeps 
moving forwards. This has provided me with valuable insight 
and a balanced experience that I will draw from when I’m on 
my feet. ☛ 
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I’ve also had the opportunity to see the application of new 
law. In November, I observed the use of the single family 
court’s new powers under s.31F of the Matrimonial & Family 
Proceedings Act 1984 which grants the court the power to 
vary, suspend, rescind or revive any order made by it (see 
Giles Bain’s analysis at page 2). This power to set aside a 

final order appears to somewhat 
undermine the doctrine of finality 
and it will be interesting to see if 
test cases are brought in 2015 
relating to this issue. 

Before Christmas, I attended a 
five-day, fully contested final 
hearing in an unusual TOLATA 
case. The matter related to a 
former couple who had never 
cohabited, nor had they been 
engaged. The claimant’s primary 
claim was for a 50% share in the 
client’s property on the basis of an 
alleged oral agreement, despite 

the fact the property had been entirely financed by the client 
and was purchased in his sole name. The client succeeded in 
defending the claim. Nonetheless, it was a valuable 
reminder of the need to ensure that a client is always given a 
realistic view of their case’s merits and is fully informed of 
the risk inherent in all litigation, even where their defence is 
a strong one. 

In only 2 months I’ll be on my feet and I’ll start taking on my 
own cases, which is an exciting (and slightly scary) prospect! 
I have no doubt that the remainder of pupillage will be just 
as challenging, interesting and rewarding as everything I’ve 
experienced so far. 

“It was interesting to see the 
collaborative approach of 
lawyers, parties and other 
professionals in FDAC, and 
it’s great that the programme 
is being extended to locations 
outside of London.”
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