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The New Court Blog is regularly 
updated with the latest family law 
and COP news. To visit our blog go 
to newcourtchambers.com/blog

New Court Blog 

newcourtchambers.com/blog

“As we welcome many back from hard-earned summer 
breaks, we are pleased to make available to you the 
online New Court Newsletter. We hope it offers up some 
useful insight and lighter relief into this late summer / 
early autumn. 	

In this, our 11th Issue, we are particularly excited by the 
initiative of Elissa and Raisa, about which you will read 
more inside. 

With the growth of New Court continuing apace, there 
being new Tenants and a new junior clerk, it is fantastic 
to see them fitting in as if they have been here for years. 
Alongside this, we are seeing individuals excel in this 
friendly, but hugely committed environment. 	

Many thanks to all those who have contributed to this 
newsletter, in particular Rob, for pulling it all together in 
amongst his recent marriage.”

Chris Poole & Giles Bain 
Joint Heads of Chambers



Issue 11 September 2017

New Court News �2

London Legal Walk 2017 
With leg muscles (and a few sore heads) now 
fully recovered, we are delighted to have 
raised £1640 in support of advice centres 
which help thousands of people including the 
homeless, housebound elderly, victims of 
domestic violence and people trafficking and 
many more. Thank you to everybody who 
donated and supported us along the way. 
We’ll see you for next year’s walk! 

London Marathon 2017 
Our very own Andrew Shaw (below) 
completed this year’s London Marathon in 4 
hours 50 minutes. 
Andrew was 
running in support 
of the Norwood 
Charity, which 
supports vulnerable 
children, many with 
special educational 
needs, and their 
families. 
Congratulations to 
Andrew who raised 
£2805. 

Welcome to New Members 
Chambers is delighted to announce the 
arrival of four new tenants over recent 
months.  

Alyssa Howard joined us from No 5 
Chambers at the start of the year, Matthew 
Burman joined us from St Albans Chambers 
in August, continuing our strong links with 
work in the Luton and Bedford areas, and 
Amelia Evans joined us in September from 1 
Gray’s Inn Square. We are also delighted that 
Jemimah Hendrick has accepted an offer of 
tenancy after successfully completing her 
pupillage in chambers. We wish Alyssa, 
Matthew, Amelia and Jemimah a long and 
successful career with New Court. 

Welcome to Amie Smith, Third Junior Clerk 
Whilst we have added to our ranks in terms 
of barristers, we are also very pleased to 
welcome a new member of our clerking 
team. Amie Smith joins us as Third Junior 
clerk and we wish her all the very best in her 
new role. 

Congratulations to Nicola Hall and Alyssa 
Howard 
Chambers has celebrated the birth of two 
new babies this year. Nicola Hall gave birth 
to little India Jayde Goodyear on 31 January, 
and Alyssa Howard gave birth to baby Monty 
Peter Donald Walker on 2 September. We 
wish Nicola, Alyssa and their families all the 
very best. 

New Court News 
by Robert Wilkinson
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Ehlers-Danlos Disease (EDS Type IV) -                             
a Unique Case Study 

by Giles Bain

In what is a constantly challenging area of 
law, I represented a local authority, 
culminating in a fascinating fact finding 
hearing within care proceedings, pursuant to 
s31 CA 1989, managed expertly by Her 
Honour Judge Venables in the Family Court 
at Milton Keynes in April 2017. 

The unique circumstances of the case 
involved exploration of very complex 
medical evidence and following all parties 
agreeing to the decision being handed down 
in an open judgment, it has enabled the 
parents to promote an ongoing debate in 
connection with some of the issues that arose 
in the case itself.  
  
Whilst I could refer to extensive details of the 
case following publication of the open 
judgment [Buckinghamshire County Council 
v Andrew & Ors [2017] EWFC B19 (26 April 
2017)] I will instead focus my attention on 
three particular aspects encountered in 
particular: firstly the identification of a gene 
deletion in the subject child known as Ehlers-
Danlos Syndrome (EDS), Type IV; secondly, 
the ongoing obligation to consider whether, 
and if so, when permission is to be sought for 
the s31 CA 1989 application to be withdrawn 

and thirdly, some of the implications that flow 
from the giving of an open judgment. 
  
By way of brief background, the catalyst for 
the s31 CA 1989 application was the 
admission of the subject child, ES, born in late 
Spring 2016, to Accident and Emergency in 
the early hours of 15 August 2016 after a 
reported collapse at home whilst in the 
primary care of her mother and father. 
  
Initial examination identified unexplained 
subdural haematomas that required 
immediate treatment. In parallel to the 
medical intervention, Children’s Services and 
Thames Valley Police carried out a joint 
investigation that ultimately lead to the 
parents being investigated for the alleged 
assault of their daughter.  
  
At the outset of these proceedings the local 
authority sought findings that ES had suffered 
significant harm at the hands of one or both of 
her parents, most likely through shaking, 
which caused brain injury, her subsequent 
collapse and admission to hospital in August 
2016.  
  
The local authority’s application for a care 
order was founded on this single issue.  ☛ 

http://www.bailii.org/ew/cases/EWFC/OJ/2017/B19.html
http://www.bailii.org/ew/cases/EWFC/OJ/2017/B19.html
http://www.bailii.org/ew/cases/EWFC/OJ/2017/B19.html
http://www.bailii.org/ew/cases/EWFC/OJ/2017/B19.html
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EDS – Type IV 
  
During the currency of the proceedings ES’s Mother was diagnosed as suffering 
from Ehlers-Danlos Syndrome (EDS). This lead to permission being sought, and 
granted, for genetic tests to be completed in respect of the subject child, ES.  
  
Genetic testing of ES was not straightforward, both in terms of the impact on the 
timetable and costs of the testing.  

The immediate consequence of permission being given for genetic testing to be 
completed was to delay the scheduled fact finding hearing and push the 
proceedings beyond 26 weeks. Uncertainty resulted in relation to the funding 
implications, it being necessary to navigate through the limits placed by the Legal 
Aid Agency (LAA) in respect of funding of expert assessments.  
  

The results of the genetic testing confirmed a definite 
pathological mutation (deletion) in a gene called COL 3 
A1 in respect of the subject child, ES. This gene 
deletion, in combination with ES’s clinical presentation 
resulted in a diagnosis of Ehlers-Danlos syndrome (EDS) 
type IV, formerly known as vascular EDS.  
  
ES was confirmed to have a collagen deficit which 
impacted on the formation of all tissue particularly 
noted in the formation of the arterial and venous system. 
It is characterised by thin and translucent skin, easy 
bruising, vascular and arterial rupture which may occur 
spontaneously. Vascular dissection or rupture, gastro 

intestinal perforation, or organ rupture are the presenting 
signs seen in the majority of adults with vascular EDS. 
  
The court was informed this was the first child with a known diagnosis of EDS type IV 
to be the subject of forensic enquiry in a fact finding hearing before the family 
courts.  
  
In consequence of that diagnosis it was necessary for all the medical experts 
instructed (6 leading experts: Dr Keenan, Consultant Haematologist; Dr Neil 
Stoodley, Consultant Neuroradiologist; Mr Peter Richards, Consultant Paediatric 
Neurosurgeon; Mr William Newman, Consultant Paediatric Ophthalmologist; Dr 
Patrick Cartlidge, Consultant Paediatrician and Dr A K Saggar, Consultant Physician 
and Clinical Geneticist), the other professionals involved in the proceedings and the 
court to consider its significance in connection with ES’s presentation at hospital on 
15th August 2016.  
  
The unique factual background and unknown effect of ES having EDS type IV, lead to 
the main body of expert opinion accepting EDS type IV was likely to have had an ☛

“The unique 
circumstances of the 

case involved 
exploration of very 

complex medical 
evidence”
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influence on the injuries suffered by ES, albeit 
there was uncertainty as to precisely what 
effect. 
  
One of the six experts remained doubtful that 
EDS type IV could adequately explain the 
presenting injuries, leaving the local authority 
in a dilemma. Whilst it was argued the weight 
of the medical evidence pointed to accidental 
or unknown cause, rather than inflicted 
injuries, the totality of the evidence, 
particularly the medical evidence, had to be 
tested in the Family Court. 

Permission to withdraw 
  
Following completion of the medical 
evidence the local authority took time to 
review its position and in particular reflect as 
to whether the totality of the proposed oral 
evidence still needed to be heard or given 
evaluation of the medical evidence, it was no 
longer likely, on a balance of probabilities, to 
prove the presenting injuries were inflicted. 
  
Pursuant to FPR 2010, r29.4 and applying the 
principles from Re N (Leave to Withdraw Care 
Proceedings) [2000] 1 FLR 134 the judge 
granted the application made by the Local 
Authority for permission to withdraw the s31 
CA 1989 application, concluding: ‘The local 
authority’s review of the medical evidence in 
this case accords with that of the court and 
leads me to conclude that the local authority 
would be unable to make out the threshold. I 
can see no solid advantage to E in requiring 
the proceedings to continue.’ [156] 
  
The local authority was rightly praised for 
keeping an open mind and responding 
appropriately in light of the complex medical 
evidence, however a decision to seek 
permission to withdraw is not one that is often 
made and needed very careful evaluation.  
  
Transparency – open judgment 
  
Having given permission for the local 

authority to withdraw the s31 CA 1989 
application, there was immediate 
consideration as to whether the judgment 
would be published and if so, in what form.  
  
Applying the Practice Guidance given by Sir 
James Munby, President of the Family 
Division, which took effect from 3 February 
2014, it was agreed there would be an open 
judgment, enabling the parents, pursuant to 
paragraph (11) of the Guidance: ‘…where 
parents who have been exonerated in care 
proceedings wish to discuss their experiences 
in public, identifying themselves and making 
use of the judgment.’ 
  
This subsequently lead to the parents being 
interviewed for the purposes of television, 
radio and newspaper stories that enabled 
them to speak openly about their 
experiences and to promote the interests of 
those families that are affected by Ehlers-
Danlos.  

The implications of an open judgment for the 
local authority had to be carefully considered, 
not least because there can be criticism 
within the decision the local authority is 
anxious to protect itself from.  
  
Unusually, in a case that presented hugely 
challenging issues for all concerned, not least 
the parents, there was a good, working 
relationship between the parents and local 
authority, which was commended by the 
judge for the decisions taken in order to 
protect ES from harm.  
  
Postscript 
Be alert to the Substituted Practice Direction PD12J 
in respect of Domestic Abuse, which comes into 
force on 2 October 2017, goo.gl/dfQ9FD. 

Support for families affected by Ehlers-Danlos can be 
accessed through the following website: https://
www.ehlers-danlos.org. This case highlights the need 
for experienced medical experts and specialist 
advocates to ensure the complex issues that arise 
within the Family Courts can be adequately 
managed.     

http://goo.gl/dfQ9FD
https://www.ehlers-danlos.org/
https://www.ehlers-danlos.org/
http://goo.gl/dfQ9FD
https://www.ehlers-danlos.org/
https://www.ehlers-danlos.org/


Issue 11 September 2017

New Court News �6

In the course of the past two years, claims under 
the Human Rights Act 1998 (‘HRA 1998’) have 
become a regular consideration for 
practitioners involved in section 31 Children Act 
proceedings. Pre 2015 there was very little in 
the way of domestic case law and as such the 
only guidance at the time was from Strasbourg.  

In this article I will provide a summary of the 
most recent case law which has provided 
helpful guidance in respect of (1) procedure; (2) 
whether damages should be awarded; (3) 
quantum of damages and costs. 

Section 7 HRA 1998 sets out the parameters of 
the protection provided under the Convention 
and section 8 HRA 1998 sets out the remedies 
for a breach of the Convention rights.  

When considering any Human Rights Claim 
practitioners need to keep in the forefront of 
their mind three principles.  Firstly, whether the

court should make a declaration that X Local 
Authority has breached Y’s right(s); Secondly, 
if X Local Authority has breached Y’s right(s) 
should Y receive damages, if so how much; 
and lastly what costs, if any should become 
payable.  

In Re L (Care Proceedings: Human Rights 
Claims) [2003] EWHC 665 Munby J provided 
guidance regarding procedure, which is 
summarised as follows: 

- when care proceedings are ongoing any 
Human Rights Claim should be made under 
section 7(1)(b) HRA 1998. Such an 
application should be heard within the care 
proceedings; 

- when proceedings have concluded a 
separate claim should be issued pursuant 
to section 7(1) (a) HRA 1998 and such a 
claim should be issued in the High Court;       
☛ 

The Evolution of the Human Rights Claim 
in Part IV Proceedings 

by Laura Harrington
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- the raising of a human rights argument is 
not sufficient for the case to be transferred 
to the High Court; 

- any Human Rights Claim should be raised 
at the earliest opportunity; and 

- the inherent jurisdiction is not the 
appropriate vehicle by which to argue 
human rights claims. 

In Medway Council v M & T [2015] EWFC 
B164 HHJ Lazarus 
considered in detail 
damages and quantum 
[See paragraphs 82 – 103]. 
In particular, HHJ Lazarus 
sets out at paragraph 90 a 
table of previous awards 
for damages. She noted 
there is no clear guidance 
to assist with the 
assessment of the quantum 
of damages; in this 
particular case the parties 
agreed the following 
factors should be taken into account when 
considering quantum [paragraph 89]: 

- length of proceedings;  
- length of breach;	
- the severity of the breach; 
- distress caused; 
- insufficient involvement of parent or child 

in the decision making process; and 
- other procedural failures. 

Re P v A Local Authority [2016] EWHC 2779 
(Fam) is a case which involved wardship 
proceedings rather than section 31 Children 
Act proceedings. Keehan J considered in 
detail the provisions for the statutory charge 
arising out of Legal Aid. Keehan J found the 
child’s Human Rights Claim had nothing to 
do with the declaratory relief granted to the 
child in the wardship proceedings and 
therefore he was satisfied that the damages 
resulting from the Human Rights Claim 
should not be subject to the statutory charge.

In 2017 there have been a number of cases 
which practioners need to be alert to and I 
would urge all practioners to consider each 
judgment in full.  

The first case which I would invite you to 
consider is London Borough of Hackney v 
Williams & Anor [2017] EWCA Civ 26. Whilst 
this judgment focuses more on Section 20 
Children Act 1989 it is worth practitioners 

considering. Sir Brian 
Leveson P found that the 
parents in this instance 
failed to satisfy the court 
that the local authority had 
breached the terms of the 
statute [paragraphs 76-77]. 
He emphasised that 
nothing in his judgment is 
intended to, or should be 
read as, altering the content 
and effect of the guidance 
in family cases in respect of 
good practice around 

section 20 agreements [paragraph 77]. Sir 
Brian Leveson P went on to find that the 
parents should not have been granted an 
extension of time in which to bring the 
proceedings pursuant to section 7(5)(b) HRA 
1998 [paragraphs 78 - 86] and further he 
remarked that had there had been a breach 
he would not have awarded a sum even 
approaching £10,000 to the parents 
[paragraph 87]. 

In H (A Minor) v Northamptonshire County 
Council and another [2017] EWHC 282 
Keehan J provided guidance on how claims 
for damages under section 7 HRA 1998 
should be brought during the course of 
ongoing proceedings [paragraph 117]: 

- the alleged breaches of the Convention 
rights by a local authority must be set out 
with particularity in a letter before action 
as soon as possible;                             ☛ 

“There remains scant 
guidance in respect of 
quantum for damages, 

which is left to the 
discretion of the court; this 
will no doubt continue to 
be litigated in due course”
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-	 every effort should be made to settle the issues of liability and the quantum of 
damages before and without the need to issue proceedings;  

-	 where liability and quantum are agreed prior to the issue of proceedings, it will 
invariably be in the interest of the child to issue a Part 8 claim to secure the 
court’s approval of the proposed settlement pursuant to CPR r 21.10; 

-	 the local authority should, save in exceptional circumstances, pay the reasonable 
costs of the claimant’s HRA claim/proceedings;  

-	 where it is necessary to issue a formal claim, proceedings should be issued 
separately from the care proceedings and a separate public funding certificate 
should be sought from the Legal Aid Agency in respect of the same;  

-	 before the final hearing the Legal Aid Agency should be invited to make a 
decision on whether it asserts that the statutory charge will be applicable to any 
award of HRA damages; and 

-     the Legal Aid Agency should inform the court and the parties of its decision 
before the final hearing. 

In Re CZ (Human Rights Claim: Costs) [2017] 
EWFC 11 Cobb J remarked “A careful and 
realistic eye has to be kept on proportionality of 
the process by which relief is sought, and on 
outcome” [paragraph 9]. Cobb J confirmed the 
following guidance [paragraph 9]: 

-	 every tier of the family court, including 
Magistrates can consider HRA claims; 

-	 each case must be considered on its 
own facts, any award for damages for 
non-pecuniary loss made under section 
8(3) HRA 1998 is likely to be reasonably 
modest; 

-	 where a public funded certificate is granted to a party to pursue a claim under 
HRA 1998 for declaration and damages arising within care proceedings the 
statutory charge will apply and the Legal Aid Agency has the ability to recoup its 
costs from any damages award; 

-	 costs of the care proceedings under the Children Act 1989 must be considered 
by reference to Rule 28 Family Procedure Rules 2010; and 

-     costs of the declaration and/or damages claim under the HRA 1989 claim are 
awarded under the Civil Procedure Rules 1998; 

Cobb J was of the view the decision in of Keehan J in P v A Local Authority [2016] 
EWHC 2779 (Fam) provides little assistance to the majority of potential HRA claims 
which arise in the context of family proceedings under the Children Act 1989.     ☛

“Without appropriate 
measures being put in place, 

the reliability of any evidence 
gathered during the 

assessment process, and the 
weight that a court is able to 

attach to it risks being 
substantially undermined”
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Cobb J went on to consider quantum of damage; he endorsed the test that any award must be 
determined by reference to what is “equitable” Regina v Secretary of State for the Home 
Department (respondent) ex parte Greenfield [2005] UKHL 14 and having considered the 
comparable awards made by the English Courts he considered the figure agreed between the 
parties represented an appropriate sum to give “just and fair satisfaction” to each of the 
claimants.  

He went on to consider the issue of costs and how, if at all, this should affect the quantum 
awarded for damages. Cobb J found it was unprincipled and against Parliament’s intention to 
significantly increase the damages award to avoid the effect of the statutory charge. The award 
for damages are awarded to reflect the infringement only. He stressed that when considering 
the issue of costs, the court must have regard to the parties’ litigation conduct and whether 
costs are reasonably or not reasonably incurred. Costs incurred in respect of the care 
proceedings should be determined under the Family Procedure Rules and costs incurred in 
respect of the Human Rights claim should be determined under Part 44 Civil Procedure Rules 
1998.  

In Re SW and TW (Human Rights Claims: Procedure) (No. 1) [2017] EWHC 450 (Fam) Cobb J 
again provided guidance on the procedure in bringing Human Rights Claims, [See paragraph 
3]: 

-	 all tiers of the Family Court, including Magistrates, considering Children Act Proceedings 
can consider a claim brought pursuant to HRA 1998;  

-	 the Civil Procedure Rules 1998 govern Human Right Act claims which must be issued 
using the Part 8 CPR 1998 claim procedure and not by issuing a Form C2; 

-	 a children’s guardian cannot act as litigation friend for a child in any Human Rights Act 
Claim. The Official Solicitor may be invited to act as the litigation friend for the child; 

-	 As the Civil Procedure Rules apply to Human Rights claims the regime of Part 36 (offers 
to settle) and Part 44 (costs) apply; 

-	 The Legal Aid Agency may apply the statutory charge to any damages awarded; 
-	 Non court disputes must be considered and encouraged;  
-	 A Human Rights Act claim should never be permitted to prolong the Children Act 

proceedings; and  
-	 He agreed with guidance offered by Keehan J in H v Northamptonshire County Council 

& the Legal Aid Agency [2017] EWHC 282 (Fam) at paragraph 117.  

In the past year the guidance provided in respect of procedure, costs and the statutory charge 
is incredibly helpful.  Unfortunately, there still remains scant guidance in respect of quantum for 
damages, which is left to the discretion of the court; this will no doubt continue to be litigated in 
due course. 
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We live in interesting and challenging times. Yet it is true, as the late Jo Cox MP said, that ‘there 
is more that unites us than divides us.’  

Nisa-Nashim is an initiative that aims to prove that view to be correct, and why shouldn’t we 
celebrate our similarities when our two religions are so similar? Nisa-Nashim, the name coming 
from both the Islamic and Hebrew words for ‘women’, is an organisation of Muslim and Jewish 
women who came together initially as a friendship group to support each other against 
increasing Islamophobia and Anti-Semitism.  

The aim is to encourage Muslim and Jewish women to form 
meaningful personal relationships, while benefiting the 
wider society in which they live. 

There are many such groups countrywide, however Raisa 
Saley and Elissa Da Costa-Waldman, both members of New 
Court, have taken the initiative to start an occupation 
group, hence the name ‘Sisters in Law’, joined in chambers 
by Sabrina Polak and Saiqa Chaudhry. 
   
The religions of Islam and Judaism have much in common given that they come from the same 
root, and as lawyers the different ways in which we adhere to the same laws, for example, 
circumcision, modesty, dietary laws and laws on lending money, to name but a few, are 
fascinating and well worth exploring to further our knowledge and understanding of each other. 

Elissa and Raisa plan to launch Nisa-Nashim, Sisters in Law this Autumn with an event for our 
female Muslim and Jewish professional colleagues to meet and socialise and discuss elements 
of our respective religions and cultures. 

Eventually we plan on holding CPD events to share and learn about elements of our religious 
laws and to look at how these may impact on the secular law of the jurisdiction in which we live 
and the work we do. Please email either edwaldman@newcourtchambers.com or 
rsaley@newcourtchambers.com, heading your email ‘Sisters in Law’ to express your interest.  We 
look forward very much to hearing from you. 
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