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CHAMBERS’ LATEST NEWS:
New Court is delighted to congratulate our Joint 
Head of  Chambers Chris Poole on his recent 
election as a Bencher of  The Honourable Society of  
Lincoln’s Inn. This achievement reflects his years of  
dedication to the Inn, especially his outstanding 
contributions to the education of  prospective and 
practising pupils.   

New Court’s team participated in another fantastic 
day walking through London with thousands of  
others for the London Legal Support Trust’s London 
Legal Walk 2025. New Court extends a big thank you 
to everyone who supported us and to those who 
contributed donations. 

CASE LAW:

Re O (Summary Return to Non-Convention 
Country) [2025] EWCA Civ 660

Background & Context
Handed down on 21 May 2025, the Court of  Appeal 
considered the summary return of  two children from 
England to Nigeria - a non-Hague Convention jurisdiction. 
The children had been brought to England by their mother 
without the father's consent. The father, who remained in 
Nigeria, issued proceedings under the High Court’s 
inherent jurisdiction seeking their immediate return.

The High Court Decision
At first instance, the High Court ordered the children’s 
return. The Judge concluded that although the Hague 
Convention did not apply, the court retained the power to 
direct a summary return where the children’s welfare 
demanded it. The Judge considered both parents' evidence, 
reviewed the children’s prior living arrangements in Nigeria, 
and assessed the available support systems there.

The Court determined that there was to be no separate 
fact-finding hearing in relation to the mother's allegations 
of  domestic abuse. Applying the principles in FPR PD12J, 
the Judge found that the allegations, even if  taken at their 
highest, did not justify refusing a return. The court 
concluded that any welfare concerns could be properly 
managed through the Nigerian courts and systems.

The mother appealed, relying on five grounds including 
that the Judge had erred in failing to give adequate weight 
to her allegations and had placed undue reliance on the 
concept of  habitual residence—a test applicable under the 
Hague Convention framework.

Court of  Appeal’s Decision
The Court of  Appeal dismissed the appeal. It held that the 
Judge had appropriately anchored her decision in a broad 
welfare assessment. Although the Judge had referred to 
habitual residence, the Court clarified that this was not 
determinative; rather, it was part of  a wider inquiry into the 
children’s “home country” and their best interests.

The Court confirmed that:

1. Welfare-first approach
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The Court confirmed that:

1. Welfare-first approach
In non-Convention cases, the paramount consideration 
remains the child’s welfare, as assessed under the 
court’s inherent jurisdiction. Unlike Hague Convention 
proceedings, which apply presumptive rules favouring 
return, subject to exceptions, non-Convention cases 
require a summary welfare analysis grounded in 
domestic law principles. The emphasis is on swift 
resolution, consistent with the child’s welfare and 
international comity.

2. Home country vs habitual residence
The Court of  Appeal clarified that habitual residence is 
not determinative in non-Convention proceedings. 
Rather, it may serve as an evidential tool within a 
broader evaluation of  the child’s “home country” - the 
jurisdiction with which the child has the strongest and 
most enduring connection. Habitual residence may 
inform but not displace the ultimate evaluative 
judgment required under the welfare principle in the 
context of  inherent jurisdiction.

3. Proportionate approach to fact-findings
The Court endorsed the High Court’s decision not to 
hold a separate fact-finding hearing in respect of  the 
mother’s allegations of  domestic abuse. 
Applying PD12J, the Judge took the allegations at their 
highest and concluded that they did not provide a basis 
for refusing return. The Court of  Appeal confirmed 
that in the context of summary return proceedings 
under inherent jurisdiction, the court retains a discretion 
to adopt a proportionate approach to fact-finding. 

 - Hannah Watson

Can a separated couple, no longer living 
together, be considered ‘partners in an 
enduring family relationship’ to satisfy 
s144(4)(b) ACA 2002? In short, yes, in some 
circumstances.

Kathryn Blair of  Chambers represented the Adoption 
Agency in this interesting case, affording further 
guidance on the issue of  what an ‘enduring family’ 
means, full judgment available: J v K & Anor [2025] 
EWHC 1268 (Fam) (21 May 2025)

Factual Background: The court was concerned with L 
(now 17) born as a result of  artificial insemination. L’s 
mother (‘M’) was in a romantic relationship with the

applicant (‘A’), who took on a father-role for L, who was 
six-months-old at the time. The parents separated after 
approximately a year, but continued to co-parent L. In 
2016, A applied for a CAO (by consent) so that his 
parental responsibility could be formally recognised. A’s 
application for an adoption order was then issued on 23 
December 2024.

The Law: 
1. Adoption and Children Act 2002 (‘ACA’) Section 

42(3) provides that an application for an adoption 
order cannot be made by a partner of  a parent of  
the child unless the child has had his home with him 
and/or his partner for the preceding six months.

2. ACA ss51(1) and (2) apply, as A is not married or a 
civil partner, and the court was therefore being 
asked to find that it was satisfied that A 'is the 
partner of a parent of the person to be adopted’.

3. S144(7) ACA states: 'for the purposes of this Act, a 
person is the partner of a child's parent if the 
person and the parent are a couple but the person 
is not the child's parent', and s144(4) that 'in this 
Act, a couple means (a) a married couple, or (aa) 
two people who are civil partners of each other, or 
(b) two people (whether of different sexes or the 
same sex) living as partners in an enduring family 
relationship’

4. Re E (Adoption by One Person) [2021] EWFC 
45: Cobb J concluded that the issue of  whether 
people are living as partners in an enduring family 
relationship is a question of  fact and degree, and 
case-specific for the court.

5. Re YP (Adoption of  an 18 year old) [2021] 
EWHC 3168: Arbuthnot J held that the word 
‘home’ was not just a physical place, but should be 
construed with reference to an emotional 
connection between the applicant and child.

Discussion and conclusion: The court was satisfied 
that A and M, although separated and having not lived 
in the same home or been in a romantic relationship for 
14 years, were partners in an enduring family 
relationship given that:
§ [17] ‘that A has used M’s home as his own in the 

sense that he spends time with her and L, and also 
that L has his own space in A’s home a few minutes 
away, which he also uses. He does not spend nights 
there now but that has more to do with convenience 
that anything else’
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§ [15] ‘they have been joint parents for L for almost the 
whole of his life and operated as a family throughout’

§ When M moved house with L, A also moved to be 
closer to L, and only 10 houses away

§ M, A and L went on family holidays together
§ A had been involved in education decisions for L 

and attended parent evenings

The court went on to conclude that the ‘welfare 
arguments in favour of making this order are 
overwhelming’, and applying the welfare checklist, made 
the adoption order.   

- Grace Robertson

Who gets the dog? Australia leading the pack 
on pet ‘custody’

As of  10 June 2025, Australia’s Family Law 
Amendment (Pets and Other Measures) Act 2024 (Cth) 
[https://www.legislation.gov.au/C2024A00118/asmade
/text] came into effect, for the first time introducing a 
dedicated framework for companion animals in family 
law property settlements Down Under. While pets 
remain legally ‘property’, the court must now treat them 
separately from other assets, focusing on their welfare 
and the bond they share with each person.

Under the new rules, a ‘companion animal’ is defined as 
one kept primarily for friendship or emotional support. 
Animals used in farm work, laboratory testing, or 
business are excluded. More than mere legal formality, 
the law mandates consideration of  factors such as:

§ Acquisition circumstances;
§ Who provided day-to-day care (feeding, walking, vet 

visits etc.);
§ Emotional attachment of  each party - and of  any 

children involved; and
§ History of  cruelty or family violence involving the 

animal.

The Australian courts may now order sole ownership, 
transfer to another person with consent, or even sale - 
but cannot impose shared ‘custody’ orders. 

Australia’s reform reflects a hard reality: pets have been 
used as tools of  coercive control in abusive 
relationships, and survivors frequently delay leaving, 
fearing for their animals’ safety. Recognising this, the

 court must now actively guard pets’ welfare and 

court must now actively guard pets’ welfare and consider 
the impact of  family violence on their owners.

England & Wales: Pets as chattels

Across the world, change is afoot - but not yet in 
England and Wales. Under the Matrimonial Causes Act 
1973 and Civil Partnership Act 2004, pets are still legally 
classified as chattels akin to sofas or cars. In financial 
remedies disputes, the court focuses on who purchased 
the pet, whose name appears on micro-registration, or 
who paid expenses

Although recent high-profile cases - like the Golden 
Retriever  in  FI v DO [2024] EWFC 384 (B) – have 
prompted judges to recognise welfare over payment, 
there remains no statutory shift. Campaigners such as the 
Pets in Divorce working group, co-founded by barrister 
Sarah Lucy Cooper, argue that this legal antiquity leads to 
pets being misused as emotional weapons.

Attempts at non-judicial reform have recently emerged - 
mediation, pet-nups, and even petitions urging 
Parliament to treat pets more like family members. But 
for now, unless one secures an agreement, the court 
defaults to the classic property logic.

Implications for England & Wales Family Law 
Practitioners

Australia’s reform offers several lessons for England & 
Wales practitioners:

1. Highlight emotional care - Encourage clients to 
document caregiving tasks and emotional 
connections in mediation or court.

2. Record domestic violence risks - Australian law links 
pet welfare and domestic abuse; lawyers should be 
alive to similarly present evidence where relevant.

3. Use pet-nups and mediation/NCDR - Draft 
contractual arrangements with explicit terms about 
companion animals, aligning with welfare-focused 
aims.

4. Engage advocacy - Support broader legal reform 
through petitions and cross-jurisdiction dialogue, 
particularly in light of  growing public support.

- Michael Connor
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A Local Authority v AX & Ors [2025] EWFC 137

MacDonald J confirmed that the test for whether an 
expert should be directed to attend to give oral 
evidence within proceedings is whether it is necessary 
for them to do so in the interests of  justice. 

The matter concerned a case management application for 
single joint experts, within a case involving a 5-week-old 
baby (‘L’) who was admitted to hospital and thereafter 
found to have various injuries which were suspected to be 
non-accidental, leading to the issuing of  proceedings by the 
local authority. Permission had been given to instruct a 
number of  medical experts, with an experts meeting then 
taking place, and questions having been sent by the child’s 
solicitor. All experts maintained their positions that L’s 
injuries were consistent with inflicted trauma. 

The primary issue for the court to consider was which of  
the experts should be directed to attend the hearing. 
MacDonald J’s conclusion and analysis sets out the 
following relevant principles:

1. It is for the court to decide whether, and if  so what, 
expert evidence is necessary to assist the court to 
resolve proceedings justly; the fact all parties agree an 
expert should attend the hearing is not determinative. A 
C2 application is required when a direction for expert 
attendance is sought, setting out reasons why their 
attendance is necessary in the interests of  justice.

2. The general rule is that expert evidence is to be given in 
a written report unless the court decides otherwise. The 
appropriate way of  interrogating written expert 
evidence is via written questions which, where 
appropriate, may extend beyond simple clarification of  
the expert report. The court may also direct an experts 
meeting to clarify areas of  agreement/disagreement.  

3. Although a direction for the attendance of  an expert 
will be an exception to the general rule under r.25.9(1), 
there is no test of  exceptionality. The test is whether on 
the facts of  the case the attendance of  the expert at the 
hearing is necessary in the interests of  justice.

4. The question of  whether it is necessary in the interests 
of  justice for experts to attend turns primarily on the 
content of  expert evidence, the importance of  the role 
of  challenging evidence to ensure overall fairness, and 
the nature and extent of  the task of  the court in 
assessing the evidence - rather than on general 
considerations of  the nature of  proceedings, the 
seriousness and potential consequences of  proceedings, 
or the rights engaged therein per se. The threshold is 
not likely to be met simply because the court is dealing 
with public law proceedings involving serious or fatal 
injury to a child, or by the fact proceedings may result

in a final order which interferes with the parents’ and 
child’s Article 8 right.

5. In applying the test, the questions likely to be at the 
forefront of  the court’s mind are (a) the extent the 
expert evidence is relied on, (b) the extent the expert 
evidence is disputed, (c) whether the disputed parts are 
central to determining the issues to be decided, (d) the 
degree of  agreement/disagreement between the experts, 
(e) whether it is possible to fairly deal with the disputed 
points in writing without the expert’s attendance, (f) 
whether the expert evidence deals with a particularly 
novel or controversial area, or an area with a lack of  
scientific consensus or rapidly evolving research, (g) 
whether evidence suggests that a dogmatic approach has 
been taken by an expert or an expert’s reputation is at 
stake, (h) what other evidence is available to determine 
the issues, (i) the position of  the party against whom 
allegations are made, and (j) whether the opportunity to 
challenge the expert evidence is necessary to ensure 
overall fairness.  

6. A parent’s wish for an expert to be cross-examined in 
the face of  their denial of  culpability may be a factor 
supporting the necessity of  the expert’s attendance, but 
such a wish is unlikely to be capable of  determining the 
question of  necessity on its own. 

7. The case management decision as to whether an expert 
be directed to attend cannot become a dress rehearsal of  
the forensic examination of  the expert evidence. What is 
required is an acute focus on the contents of  the expert 
evidence, by reference to the issues to be determined, 
the importance of  the role of  challenging evidence in 
ensuring fairness, and the overall task of  the court in 
assessing the evidence.

8. The case management decision is not simply a binary 
one of  attendance or no attendance. Where attendance 
is directed, the expert should be given advance notice of  
the topics to be covered in cross examination and any 
fresh evidence, and the court may impose a strict time 
limit for cross-examination. 

The Judge ultimately determined that it was necessary and 
in the interests of  justice for the six experts sought by the 
parents and Guardian to attend, the local authority having 
only sought four. The court concluded that the expert 
evidence is central to the applicant local authority’s case and 
the disputed elements of  the expert evidence central to 
determining the issues to be decided. The Judge was also 
satisfied it would not be possible or fair to encompass the 
totality of  the parents’ challenge to the experts’ evidence by 
way of  written questions.

MacDonald J emphasised that this case management 
decision turns on the facts of  this case and does not set a 
precedent for the attendance of  experts in cases of  alleged 
non-accidental injury.                                - Emma Vincent


